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sTATE OF \NBZWN Y\ﬂh V\)
cOUNTY OF _M\AQWY )
This is to certify that on this Q?/day of D{LWM , 2015, before me, the

undersigned Notary Public, personally appeared, KAYE E. KNUDSEN, to me known fo be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned. '

) ss.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year first above written. W

Notary Publig in and for the

State of Hﬁ)ﬂ' I
My Commission Expires: 07/ 0%- 20171

STATE OF )
) ss.
COUNTY OF ‘ )
This is to certify that on this day of , 2015, before me, the

undersigned Notary Public, personally appeared, CATHERINE LYNN CLAYTON, Trustee of
the Catherine Lynn Clayton Revocable Trust dated January 11, 1993, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, { have hereunto set my hand and affixed my official seal the
day and year first above written.

o allectel.

Notary Public in and for the
State of

My Commission Expires:

[Seal]

13919985.1
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CiViL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document-to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of Califormi )
County of @UM\ QQJD

On ;b:ﬂﬂgn%l\‘&ﬁﬂbbefore me, __( fQ?‘% \Coy QMMC)S_D
Here Insert Name andl Title of the Officer

personally appeared /\ OLHLQ\H AN LU vy &lu M

Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(sf whose name(sy is/apef
subscribed to the within instrument and acknowledged to me that /she/tl}e? executed the same in
His/mer/theft authorized capacity(jes], and that by His/her/theff signaturé(sf on the instrument the persorys),
or the entity upon behalf of which the person(s} acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS my hand and offici

™ JESRICA BEYROSO
Commission:# 1996953

(G i
Ve < .
My Comin. Expires Nov 2, 2016 Signature T o Notary Pabiic
Flace Notary Seal Above
OPTIONAL,

Though this section is optional, completing this information can deter afteration of the document or
fraudulent reattachment of this forrn to an unintended document.

Description of Attached Document

Title or Type of Document: Document Date:

Number of Pages: _ Signer{s) Other Than Named Above:

Capacity(ies) Claimed by Signer{s)

Signer's Name: Signer's Name:

1 Corporate Officer — Title(s): 0 Gorporate Officer — Title(s):

U Partner — D Limited O General O Partner — O Limited O General

(3 individual {J Attorney in Fact O Individual (O Attorney in Fact

™ Trustee i1 Guardian or Conservator I Trustee . ! Guardian or Conservator
{1 Other: 3 Other: :

Signer |s Representing: Signer Is Representing:

©2014 Natlonal Notary Assocratlon WWwW, NatlonaiNotary org 1-800-US NOTARY (1 -800-876-6827) Item #5907
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STATE OF G; fopa c:i [, ) |

} ss.
COUNTY OF _ e e )

This is to certify that on this 5@““ day of Decem bherp 2015, before me, the

undersigned Notary Public, personally appeared, _ /haft LASCelA , the
Dinecon. of ég&l Esiale of PROBUILD COMPANY, LLC, a Delaware Limited

Liability Company, to me known to be the person described in and who executed the foregoing
instrument, and acknowledged to me that he/she signed the same as his/her free and voluntary act.
and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal the

day and year first above writien. ﬁ
ﬁgw: 2G5

Notafy Public in and for(fhe
State of ___Co fo@AdlO

My Commission Expires: j’g,ald @i bO’L 30} ool 7

[Seal}

—"LORA PAG
NOTARY PUBLIC
STATS %Facz%ﬁg%\aasﬂ

ltgg‘ gﬁ* SEPTEMBER

19
EXPIRES 30, 20

139169851



FIRST AMERICAN TITLE INSURANCE COMPANY 201701300037
Agreement Rec Fee: $84.00

01/30/2017 08:22:18 AM Page 1 of 12

Dolores Gilmore, Kitsap County Auditor

AFTER RECORDING MAIL TO:
Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114

Attn: William M. Phillips, Esq.

Document Title(s): {or transactions contained herein)
1. Confirmation and Grant of
Easement Rights

T AMLg
5 Ie
. E}

. . First American Title
™ Insurance Company

Reference Number(s) of Documents assigned or released:

201406180126
(this space for title company use only)

Grantor(s): (Last name first, then first name and initials)

1. VWA - Bainbridge Island, LL.C

Grantee(s): (Last name firsi, then first name and initials)

1. Lawrence P. Knudsen, Kaye E. Knudsen, Catherine Lynn Clayton, Trustee of the
Catherine Lynn Clayton Revocable Trust dated January 11, 1993, and Probuild
Company LLC

Abbreviated Legal Description as follows: SEC 23 TWP 25N RGE 2E, SE QTR SW QTR
Resuitant Parcels C and E, Boundary Line Adjustment Rec. 201406180124

Resultant Parcels A, B and D, Boundary Line Adjustment Rec. 201607270165

Assessor’s Property Tax Parcel/Account Number(s): 232502-3-087-2008, 232502-3-089-2006, 232502-3-
092-2001, 232502-3-093-2000, 232502-3-094-2009, 232502-3-034-2002

I AM REQUESTING AN EMERGENCY NONSTANDARD RECORDING FOR AN
ADDITIONAL FEE AS PROVIDED IN RCW 36.18.010, I UNDERSTAND THAT

THE RECORDING PROCESSING REQUIREMENTS MAY COVER UP OR

OTHERWISE OBSCURE SOME PART OF THE TEXT OR THE ORIGINAL DOCUMENT,
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CONFIRMATION AND GRANT OF EASEMENT RIGHTS

THIS CONFIRMATION AND GRAN£ OF EASEMENT RIGHTS (the
“Confirmation and Grant”) is executed as of this 2 day of G 06551 , 2017] by
VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited liability company (the “Parcel B
Owner”), in favor of LAWRENCE P. KNUDSEN AND KAYE E. KNUDSEN, husband and
wife, and CATHERINE LYNN CLAYTON, Trustee of the Catherine Lynn Clayton Revocable

Trust dated January 11, 1993, as Tenants in Common together (the “Parcel A Owner”) and
PROBUILD COMPANY LLC, a Delaware limited liability company (“ProBuild™).

RECITALS

A. The Parcel A Owner, ProBuild, and the Parcel B Owner are parties to that certain
Reciprocal Easement Agteement recorded June 18, 2014 as Official Record No.
201406180126 of the Kitsap County Recorder’s Office (the “REA”).

B. Pursuant to Section 2.3(a) of the REA, the Parcel B Owner has completed the installation
and construction of the New Ultilities Facilities (as defined in the REA) within the New
Facilities Easement Area (as defined in the REA).

C. Pursuant to Sections 2.8(b) and 11 of the REA, the Parcel A Owner and ProBnild are
concurrently executing that certain Release of Easement Rights, a copy of which is
attached hereto and made a part hereof as Exhibit A (the “Release”), to confirm the
release and termination of any and all rights, title, and interest of the Parcel A Owner
and/or ProBuild in and to the Existing Electrical Utilities Facilities Easement {as defined
in the REA).

D. As required under Section 2.8(b), in connection with the Release, the Parcel B Owner is
executing this Confirmation and Grant to confirm and grant the utilities easements
granted in Section 2.3(a) of the REA in favor of the Parcel A Owner and ProBuild, for
purposes of the construction, installation, use, maintenance, repair, replacement and
removal of the New Utilities Facilities.

17961400.1
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NOW, THEREFORE, in consideration of the above premises and of the covenants herein
contained, the Parcel B Owner hereby covenants and agrees as follows:

1. Defined Terms. Terms used but not defined herein, shall have the respective
meanings set forth in the REA.

2. Confirmation and Grant. Pursuant to Section 2.3(a) of the REA, the Parcel B
Owner hereby confirms and grants, pursuant to Section 2.3(a) of the REA, unto the Parcel A
Owner and to ProBuild the perpetual and nonexclusive easement over Parcel B for the
construction, installation, use, operation, maintenance, repair, replacement and removal of the
New Utilities Facilities, subject to the terms and conditions of Section 2.3(a} of the REA.

3. Miscellaneous.

3.1 Effect. This Confirmation and Grant of Easement shall be deemed to be a
confirmation and grant of the existing utilities easement set forth in
Section 2.3(a) of the REA, and shall not be deemed an amendment or
modification of the REA, and the REA shall remain in full force and
effect.

3.2  Successors. This Confirmation and Grant shall be binding upon and shall
inure to the benefit of each of the Parcel A Owner, ProBuild, and the
Parcel B Owner, and their respective successors and assigns, and shall be
deemed to be covenants running with the land and shall bind and/or
benefit any party having any fee, leasehold, or other interest in and to all
or any portion of Parcel A and/or Parcel B.

[Remainder of Page Intentionally Left Blank]

179614001
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IN WITNESS WHEREQF, the Parcel B Owner has executed this Confirmation and
Grant as of the date first written above.

VWA -~ BAINBRIDGE ISLAND, LL.C
An Ohio Limited Liability Company:

By: Vowi_ G UV&:'«\SVM-.. 34
Printed Name: .m\wn IC‘A‘ \ EC@WE;‘ e

Its: Manager

STATE OF OHIO )

)

COUNTY OF CUYAHOGA )
BEFORE ME, a Notary Public in and for said County and State, personally appeared
Dominic A. Visconsi, Jr. of VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited liability
company, its Manager, who acknowledged that he did sign the foregoing instrument for and on

behalf of said limited liability company, being thereunto duly authorized, and that the same is his

free act and deed individually and as the manager of the company and the free act and deed of
said limited liability company.

JN TESTIMONY WHEREOQF, I have hereunto set my hand and seal this \:5 day of
Jahuar 25\?’[

o ——

SRR /H”)Q [ m Lol

S0, '\[ I €7 Notary Public-in_and for the
SR/, THERESA M. BALES
NP g?ATARY PUBLIC State of M \J
TE
ngl;doii:lo My Commission Expires:q ?—] ’ZDZD
Geauga County

y Comm. Exp, 9/21/2020

17961400.1




201701300037 01/30/2017 08:22:18 AM  Page 5 of 12

EXHIBIT A
Release of Existing Easement

[See Attached]

Exhibit A

17961400.1
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RELEASE OF EASEMENT RIGHTS

THIS RELEASE OF EASEMENT RIGHTS (the “Relcase”) is executed as of this

day of , 2017, by LAWRENCE P. KNUDSEN AND KAYE E.
KNUDSEN, husband and wife, and CATHERINE LYNN CLAYTON, Trustee of the Catherine
Lynn Clayton Revocable Trust dated January 11, 1993, as Tenants in Common together (the
“Parcel A Owner”), PROBUILD COMPANY LLC, a Delaware limited liability company
(“ProBuild™), and VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited liability company
(the “Parcel B Owner™).

RECITALS

A. The Parcel A Owner, ProBuild and the Parcel B Owner are parties to that certain
Reciprocal Easement Agreement recorded June 18, 2014 as Official Record No.
201406180126 of the Kitsap County Recorder’s Office (the “REA™).

B. Parcel B is presently subject to underground electrical utility lines within Parcel B
pursuant to the Easement for Underground FElectric System with Puget Sound Energy,
Inc. (“Puget”) recorded July 13, 1973 in Auditor’s File No. 1067270 of the Kitsap

County Recorder’s Office (the “Existing Electrical Utilities Facilitics Easement™)

C. On or about the 13™ day of October, 2015, Puget released all of its rights acquired under
the Existing Electrical Utilities Facilities Easement pursuant to that certain Release of
Easement recorded October 19, 2015 as Auditor’s File No. 201510190195 of Kitsap
County Recorder’s Office

D. Pursuant to Sections 2.8(b) and 11 of the REA, the Parcel A Owner and ProBuild are
executing this Release to confirm the release and termination of any and all rights, title,
and interest of the Parcel A Owner and/or ProBuild in and to the Existing Electrical
Utilities Facilities Easement.

17959899.1
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NOW, THEREFORE, in consideration of the above premises and of the covenants herein
contained, the Parcel A Owner and ProBuild hereby covenant and agree as follows:

1. Defined Terms. Terms used but not defined herein, shall have the respective
meanings sct forth in the REA.

2, Release and Termination. Pursuant to Sections 2.8(b) and 11 of the REA, each of
the Parcel A Owner and ProBuild hereby release and terminate any and all rights, title and
interest of the Parcel A Owner and/or ProBuild in and to the Existing Electrical Utilities
Facilities Easement.

3, Miscellaneous.

3.1 Counterparts. This Release may be executed in counterparts, each of
which shall be an original, but all of which when taken together shall
constitute one and the same instrument.

3.2  Effect. Except as set forth herein, the REA shall remain in full force and
effect.

3.3  Successors. This Release shall be binding upon and shall inure to the
benefit of each of the Parcel A Owner, ProBuild and the Parcel B Owner,
and their respective successors and assigns, and shall be deemed to be
covenants running with the land and shall bind and/or benefit any party
having any fee, leasehold, or other interest in and to all or any portion of
Parcel A and/or Parcel B.

[Remainder of Page Intentionally Left Blank]

17859899.1
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IN WITNESS WHEREOF, the partics hereto have executed this Release as of the date
first written above.

VWA — BAINBRIDGE ISLAND, LL.C
An Ohio Limited Liability Company:

By: Its: Manager

Printed Name:

LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revocable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:

By: By:
Lawrence P, Knudsen Kaye K. Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

By:
Catherine Lynn Clayton, Trustee

17958899.1
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PROBUILD COMPANY LLC
A Delaware Limited Liability Company

By: Its:

Printed Name:

17959699.1
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STATE OF OHIO )
)
COUNTY OF CUYAHOGA )
BEFORE ME, a Notary Public in and for said County and State, personally appeared
of VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited
liability company, its Manager, who acknowledged that he did sign the foregoing instrument for
and on behalf of said limited liability company, being thereunto duly authorized, and that the
same is his free act and deed individually and as the manager of said limited liability company
and the free act and deed of said limited liability company.

IN TESTIMONY WHEREOF, I have hereunto set my hand and seal this day of
, 201

Notary Public in and for the
State of

My Commission Expires:

[Seal]
STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 201 _, before me, the

undersigned Notary Public, personally appeared, LAWRENCE P. KNUDSEN, to me known to
be the person described in and who executed the foregoing instrument, and acknowledged to me
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:

[Sealf

17959899.1
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STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 201, before me, the

undersigned Notary Public, personally appeared, KAYE K. KNUDSEN, to me known to be the
petson described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her fiee and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:

[Sealf
STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 201, before me, the

undersigned Notary Public, personally appeared, CATHERINE LYNN CLAYTON, Trustee of
the Catherine Lynn Clayton Revocable Trust dated January 11, 1993, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written,

Notary Public in and for the
State of

My Commission Expires:

[Seal]

170528991
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STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 201, before me, the
undersigned Notary Public, personally appeared, , the

of PROBUILD COMPANY, LLC, a Delaware Limited
Liability Company, to me known to be the person described in and who executed the foregoing
instrument, and acknowledged to me that he/she signed the same as his/her free and voluntary act
and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:

[Seal]

17959899.1




Name and Mailing Address
RICHARD T. HOSS

236 W BIRCH ST

L;[OISS RngI'ElnRD 201508020081
SHELTON, WA 98584 09/02/201% 6154 pN oo oo 8200 Page: 1 of 11

Dolores Gilmore, Kitsap Co Auditor
RO OO
The Recorder is required to use only the information

you provide on this cover sheet to index the document.

Type or print legibly.

Document Title(s): REI€ase of Easement Rights

. . 126,
Auditor’s File Number of Document (s) Referenced: 201406150126, 1086795

Grantor(s) person(s) that conveys, sells or grants interest in property:
Lawrence P. Knudsen, Kaye E. Knudsen, Catherine Lynn Clayton, Trustee of the Catherin Lynn Clayton

Revocable Trust dated January 11, 1893, Probuild Company, LLC, a DE LLC, and VWA - Bainbridge Isaind, LLC, aOHLLC

Grantee(s) person that buys, receives or to whom conveyance of property is made:
Lawrence P. Knudsen, Kaye E. Knudsen, Catherine Lynn Clayton, Trustee of the Catherine Lynne Clayton

Revocable Trust dated January 11, 1993, Probuild Company, LLC, a DE LLC and VWA - Banbridge Island, LLC,aQHLLC

Abbreviated Legal Description:
e Quarter, Quarter, Section, Township, Range (and Government lot # if applicable); OR
+ Plat/Condo Name, ot or unit number, building or block number; OR
¢ Short Plat, Large Lot number, lot number and auditor file number

Ptns Sec 23, 25N, 02E, WM, SW gtr - Lots A & B, SP 3083, AFN 8309070094

Assessor’s 14 digit Tax Parcel Number:232502'3'036'2000; 232502-3-026-2002;

232502-3-043-2001; 232502-3-030-2006; 232502-3-027-2001

04/25/14
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RELEASE OF EASEMENT RIGHTS

THIS RELEASE OF EASEMENT RIGHTS (the “Release™) is executed as of this
AP day of Junc 2015, by LAWRENCE P. KNUDSEN AND KAYE E. KNUDSEN  husband
and wife, and CATHERINE LYNN CLAYTON, Trustec of the Catherine Lynn Clayton
Revocable Trust dated January 11, 1993, as Tenants in Common together (the “Parcel A
Owner”), PROBUILD COMPANY LLC, a Delaware limited liability company (“ProBuild™),
and VWA - BAINBRIDGE ISLAND, LLC, an Ohio limited liability company (the “Parcel B Owner”),

RECITALS

A. The Parcel A Owner, ProBuild, and the Parcel B Owner are parties to that certain
Reciprocal Easement Agreement recorded June 18, 2014 as Official Record No.
201406180126 of the Kitsap County Recorder’s Office (the “REA”™).

B. Pursuant to Section 2.2 of the REA, the Parcel B Owner has completed the Driveway (as
defined in the REA).

C. Pursuant to Sections 2.8 and 11 of the REA, the Parcel A Owner and ProBuild are
executing this Release to confirm the release and termination of any and all rights, title,
and interest of the Parcel A Owner and/or ProBuild in and to the Existing Access Drive
Easement (as defined in the REA).

NOW, THEREFORE, in consideration of the above premises and of the covenants herein
contained, the Parcel A Owner and ProBuild hereby covenant and agree as follows:

1. Defined Terms. Terms used but not defined herein, shall have the respective
meanings set forth in the REA.

2. Release and Termination., Pursuant to Sections 2.8 and 11 of the REA, each of
the Parcel A Owner and ProBuild hereby release and terminate any and all rights, title and

1

118550441

EXCISE TAX EXEMPT SEP § 2 2015
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interest of the Parcel A Owner and/or ProBuild in and to the Existing Access Drive Easement (as
originally granted pursuant to the Warranty Fulfillment Deed recorded on July 13, 1973 in
Auditor’s File No. 1066795 of the Kitsap County Recorder’s Office).

3. Miscellaneous.

3.1  Counterparts. This Release may be executed in counterparts, each of
which shall be an original, but all of which when taken together shall
constitute one and the same instrument.

3.2 Effect. Except as set forth herein, the REA shall remain in full force and
effect.

3.3 Successors. This Release shall be binding upon and shall inure to the
benefit of each of the Parcel A Owner, ProBuild, and the Parcel B Owner,
and their respective successors and assigns, and shall be deemed to be
covenants running with the land and shall bind and/or benefit any party
having any fee, leasehold, or other interest in and to all or any portion of
Parcel A and/or Parcel B.

IN WITNESS WHEREOF, the parties hereto have executed this Release as of the date
first written above.

VWA —~ BAINBRIDGE ISLAND, LL.C
An Ohio Limited Liability Company:

By: > & S 272 P, Its: Manager

Printed Name: Dominic A. Visconsi, Jr.
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LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revoeable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:
By: 52 Uﬂ:_> &‘Bﬁ%y_///g’vﬂ%‘”\/
Lawrence P. Knudsen Kéye‘ﬁ. Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

By:
Catherine Lynn Clayton, Trustee

PROBUILD COMPANY LLC
A Delaware Limited Liability Company

By: Its:

Printed Name:

11855044.1 3
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LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton Revocable Trust dated January £1, 1993; as
TENANTS IN COMMON

KNUDSEN:

By: By:
Lawrence P. Knudsen Kaye E. Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

o Cetfpis /i@ﬁ

Catherine Lynn Clayton, Trustee

PROBUILD COMPANY LLC

A Delaware Limited Liability Company

By: Its:

Printed Name:

11855044.1 3
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LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revocable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:

By: By:
Lawrence P. Knudsen Kaye K. Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

By:
Catherine Lynn Clayton, Trustee

PROBUILD COMPANY LLC
A Delaware Limited Liability Company

By: / \vﬂ M&D/ L ?g""" fts: A/;za/ erpe  OF Bt ES7A7E

Printed Name: ,M 477 [ ASc o e

Error! Unknown document property name.Error! Unknown document property name.

3
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STATE OF OHIO )

)

COUNTY OF CUYAHOGA )
BEFO ME a Notary Public in and for said County and State, personally appeared
_brm’.p ] of VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited
liability company, its Manager who acknowledged that he did sign the foregoing instrument for
and on behalf of said limited liability company, being thereunto duly authorized, and that the
same is his free act and deed individually and as the manager of said limited liability company

and the free act and deed of said limited liability company.

e
/' IN TESTIMONY WHEREOF, I have hereunto set my hand and seal this / 7 day of
Za Secet . 2015,

-

. FRANCINE M. LOTARSKI 4. Tocole
"% Notary Public, State of Ohio 0147 52112&/01 for the
My Commission Expires 7/21/2017  State of

Recorded in Geauga County / /
My Commission Expires: O '// &4 /DO [ '7

[Seal}
STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 2015, before me, the

undersigned Notary Public, personally appecared, LAWRENCE P. KNUDSEN, to me known to
be the person described in and who executed the foregoing instrument, and acknowledged to me
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:

[Seal]
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STATE OF OHIO )
)
COUNTY OF )

BEFORE ME, a Notary Public in and for said County and State, personally appeared
of YWA — BAINBRIDGE ISLAND, LLC, an Ohio limited
liability company, its sole member, who acknowledged that he/she did sign the foregoing
instrument for and on behalf of said corporation on behalf of said limited liability company,
being thereunto duly authorized, and that the same is his/her free act and deed individually and
as such officer of such corporation and the free act and deed of said limited liability company.

IN TESTIMONY WHEREOF, [ have hereunto set my hand and seal this day of
, 2015,
Notary Public in and for the
State of

My Commission Expires:

[Seal]

STATE OF )
) ss.

COUNTY OF /(/ﬂgh )
This is to certify that on thig- 3% day oOuu , 2015, before me, the

undersigned Notary Public, personally appeared, LA\;?ENCE P. KNUDSEN, to me known to
be the person described in and who executed the foreg6ing instrument, and acknowledged to me
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, I have hereunto
day and year first above written.

y hand and affixed my official seal the

Notary Public in and for the
State of

My Commission Expires: 5@»20/‘?

11855044.1 4
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STATE OF WASHINGTON )
) ss.
COUNTY OF MASON )

This is to certify that on thi&:._: EQ-{L day OfOD/M- , 2015, before me, the

undersigned Notary Public, personally appeared, KAX/E E. KNUDSEN, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, I have hereunto sgt my hand and affixed my official seal the
day and year figgt above written.
__\\.\\\\\\ -
VA §
114
Notary Public in and for the
State of MM7 {2 ot

My Commission Expires: Jbzd"azal‘?

STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 2015, before me, the

undersigned Notary Public, personally appeared, CATHERINE LYNN CLAYTON, Trustee of
the Catherine Lynn Clayton Revocable Trust dated January 11, 1993, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:

[Seal]

11855044.1 5
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CALIFOHNIA ALL-PUI’-‘IPOSE ACKNOWLEDGMENT CIVIL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of Cafifornia,
County of %Q\\J-U('S\A-Qa
\[S\W \ QND)S before me,

Date

personally appeared

Here Insert Name and Title of the Officer

Name(s) of Signer(s,

who proved to me on the basis of satisfactory evidence to be the person{#) whose namegaf |s/aaé

subscribed to the within instrument and acknowledged to me that h/she/the§ executed the same in
/her/tl)eifauthorlzed capacityfies], and that b by fs/her/thefF signature{gf on the instrument the person

or the entity upon behalf of which the person,(é)xacted executed the instrument.

| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS my han ofthgial seal.

 JESSICA REYNOSO
Commission # 1996953

Notary Public - California £ .
Riverside County 2 Signature -
My Comm, Expires Nov 2, 2016 nature of Notary Public
FPlace Notary Seal Above
OPTIONAL

Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document,

Description of Attached Document

Title or Type of Document: Document Date:

Number of Pages: Signer({s) Other Than Named Above:

Capacity(ies} Claimed by Signer(s)

Signer's Name: Signer's Name:

= Corporate Officer — Title(s): 2 Corporate Officer — Title(s):

2 Partner — D Limited (0 Generai i.] Partner — [ Limited [ General

[ Individual L1 Attorney in Fact [ Individual [ Attorney in Fact

{1 Trustee [J Guardian or Conservator T Trustee [J Guardian or Conservator
[} Other: Ci Other:

Signer Is Representing: Signer Is Representing:

@2014 Natlonal Notary Assocratlon WWW, NatlonalNotary org 1 800 US NOTARY (1 800 876 6827) Item #5907
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STATE OF _ (Colorade )

COUNTYOF Denver )

) ss.

This is to certify that on this 1ot WU day of M‘«S“_ , 2015, before me, the
unders1gned Notary Public, personally appeared Matt (4. olo , the
¢ 0% feot S5rfe of PROBUILD COMPANY, LLC, a Delaware Limited
Llablhty Company, to me known to be the person described in and who executed the foregoing
instrument, and acknowledged to me that he/she signed the same as his/her free and voluntary act
and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year first above written. Mp
Nﬁ%bhc in and for the
te of __ Clozolo
NOTARY PUBLIC
STATE OF COLORABQ

NOTARY ID & 20134043100 My COIIlIIliSSiOI‘l Expires: 90I

WY COMMISSION EXPIRES JULY 03. 2047

KELLY ANNE HILL

[Seal]

Error! Unknown document property name.Error! Unknown document property name.
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Release Of Easement
02/29/2016 12:01:31 PM

Rec Fee: $82.00

Page 1 of 10

Dolores Gilmore, Kitsap County Auditor

AFTER RECORDING MAIL TO:

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114

Attn: William M. Phillips, Esq.

Document Title(s): (or transactions contained herein)
Release of Easement Rights

Reference Number(s) of Documents assigned or released:

201406180126,8905120128

Grantor(s): (Last name first, then first name and initials)
Lawrence P. Knudsen, Kaye E. Knudsen,
Catherine Lynn Clayton, Trustee of the
Catherine Lynn Clayton Revocable Trust
Dated 1/11/93, Probuild Company, LLC and
VWA - Bainbridge Island, LLC

Grantee(s): (Last name first, then first name and initials)

Lawrence P. Knudsen, Kaye E. Knudsen,
Catherine Lynn Clayton, Trustee of the
Catherine Lynn Clayton Revocable Trust
Dated 1/11/93, Probuild Company, LLC and
VWA - Bainbridge Island, LLC

(this space for title company use
only)

Abbreviated Legal Description as follows: (i.e. lot/block/plat or section/township/range/quarter/quarter)

Ptns Sec 23, 25N, 02E, WM, SW qtr
Lots A, C & E AFN 8309070094

Assessor’s Property Tax Parcel/Account Number(s):

APN: 232502-3-036-2000, 232502-3-026-2002, 232502-3-043-2001,

232502-3-030-2006, 232502-3-027-2001

I AM REQUESTING AN EMERGENCY NONSTANDARD RECORDING FOR AN
ADDITIONAL FEE AS PROVIDED IN RCW 36.18.010. I UNDERSTAND THAT

THE RECORDING PROCESSING REQUIREMENTS MAY COVER UP OR

OTHERWISE OBSCURE SOME PART OF THE TEXT OR THE ORIGINAL DOCUMENT.

AR

13919985.1
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RELEASE OF EASEMENT RIGHTS

THIS RELEASE OF EASEMENT RIGHTS (the “Release™) is executed as of this 3 ).
day of Deceeec, 2015, by LAWRENCE P. KNUDSEN AND KAYE E. KNUDSEN, husband
and wife, and CATHERINE LYNN CLAYTON, Trustee of the Catherine Lynn Clayton
Revocable Trust dated January 11, 1993, as Tenants in Common together (the “Parcel A
Owner”), PROBUILD COMPANY LLC, a Delaware limited liability company (“ProBuild”),
and VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited liability company (the “Parcel B Owner”).

RECITALS

A. The Parcel A Owner, ProBuild, and the Parcel B Owner are parties to that certain
Reciprocal Easement Agreement recorded June 18, 2014 as Official Record No.
201406180126 of the Kitsap County Recorder’s Office (the “REA”).

B. Pursuant to Section 2.5 of the REA, the Parcel A Owner confirms that the Parcel B
Owner has substantially completed the Monument Sign (as defined in the REA).

C. Pursuant to Sections 2.8(c) and 11 of the REA, the Parcel A Owner and ProBuild are
executing this Release to confirm the release and termination of any and all rights, title,
and interest of the Parcel A Owner and/or ProBuild in and to the Existing License
Agreement (as defined in the REA).

NOW, THEREFORE, in consideration of the above premises and of the covenants herein
contained, the Parcel A Owner and ProBuild hereby covenant and agree as follows:

1. Defined Terms. Terms used but not defined herein, shall have the respective
meanings set forth in the REA.

13919985.1
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2. Release and Termination. Pursuant to Sections 2.8(c) and 11 of the REA, each of
the Parcel A Owner and ProBuild hereby release and terminate any and all rights, title and
interest of the Parcel A Owner and/or ProBuild in and to the Existing License Agreement (as
originally granted pursuant to the License Agreement: For Sign and Gate recorded on May
12,1989 in Auditor’s File No. 8905120128 of the Kitsap County Recorder’s Office).

3. Miscellaneous.

3.1 Counterparts. This Release may be executed in counterparts, each of
which shall be an original, but all of which when taken together shall
constitute one and the same instrument.

3.2 Effect. Except as set forth herein, the REA shall remain in full force and
effect.

3.3  Successors. This Release shall be binding upon and shall inure to the
benefit of each of the Parcel A Owner, ProBuild, and the Parcel B Owner,
and their respective successors and assigns, and shall be deemed to be
covenants running with the land and shall bind and/or benefit any party
having any fee, leasehold, or other interest in and to all or any portion of
Parcel A and/or Parcel B.

IN WITNESS WHEREOF, the parties hereto have executed this Release as of the date
first written above.

VWA - BAINBRIDGE ISLAND, LLC
An Ohio Limited Liability Company:

By: DN\M_; G U\/AL\S\I\A,—\« Its: Manager
Printed Name: DDYWD\C A \] \SCG”S‘):T .

13919985.1



201602290139 02/29/2016 12:01:31 PM  Page 4 of 10

LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revocable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:
N RN o W«—v
Lawrence P. Knudsen ¥ Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

o el o o %IZZ

Catherine Lynn Claytond' rustee

PROBUILD COMPANY LLC
A Delaware Limited Liability Company

By: Its:

Printed Name:

13919985.1
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LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revocable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:

By: By:
Lawrence P. Knudsen Kaye K. Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

By:

Catherine Lynn Clayton, Trustee

PROBUILD COMPANY LLC
A Delaware Limited Liability Company

By: /ﬂﬂv ﬂ\/ Its: ﬁ/rz//cjwc 0/~ [2Zrt ESATES

Printed Name: M Ar7 Las (D8

13919985.1
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STATE OF OHIO )
)
COUNTY OF CUYAHOGA )

BEFORE ME, a Notary Public in and for said County and State, personally appeared
of VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited

liability company, its Manager, ho acknowledged that he did sign the foregoing instrument for

and on behalf of said limited lability company, being thereunto duly authorized, and that the
same is his free act and deed individually and as the manager of said limited liability company

and the free act and deed of said limited liability company.

N TESTIMONY WHEREOF, I have hereunto set my hand and seal this l ll_jl ) day of

’@.bmim.@ég 2016
Wngton 1. ol

KA
So. 9.~ THERESA M. BALES .
g"'? .S\\-//é( -.,_: NOTARY PUBLIC Notary P%nd for the
i, 2.3 STATE OF OHIO State of
2 =’ {  Recordedin |
% "~.,"o & Geauga County My Commission Expires: Q‘a\ m

T3 My Comm. Exp. 9/21/2020
[Sealf

STATE OF )

) ss.

COUNTY OF )

This is to certify that on this day of , 2015, before me, the
undersigned Notary Public, personally appeared, LAWRENCE P. KNUDSEN, to me known to

be the person described in and who executed the foregoing instrument, and acknowledged to me
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein

mentioned. _
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year first above written.

Notary Public in and for the
State of

My Commission Expires:

[Seal]

13919985.1
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STATE OF OHIO )

)
COUNTY OF CUYAHOGA )
BEFORE ME, a Notary Public in and for said County and State, personally appeared
of VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited
liability company, its Manager, who acknowledged that he did sign the foregoing instrument for
and on behalf of said limited liability company, being thereunto duly authorized, and that the

same is his free act and deed individually and as the manager of said limited liability company
and the free act and deed of said limited liability company.

IN TESTIMONY WHEREOF, I have hereunto set my hand and seal this day of
, 2015.

Notary Public in and for the
State of

My Commission Expires:

[Seal]

state oF W ASWI N O’\/OV‘ )
COUNTY OF _\\ AGAV\ )

This is to certify that on this ﬂ day of W\/\W , 2015, before me, the

undersigned Notary Public, personally appeared, LAWRENCE P. KNUDSEN, to me known to
be the person described in and who executed the foregoing instrument, and acknowledged to me
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein
mentioned.

) ss.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal the

day and year first above written. '&l M M

Notary Public in and for the
State of \N

My Commission Expires: 0 1- 06 ) % r‘}

13919985.1
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STATE OF \NAGW Y\\/J\’I’O V)
COUNTY OF _M\AAW )
This is to certify that on this L'Y/day of MM\&M , 2015, before me, the

undersigned Notary Public, personally appeared, KAYE E. KNUDSEN, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

) ss.

IN WITNESS WHEREQOF, I have hereunto set my hand and affixed my official seal the

day and year first above written. R : 1! W
T Notary Publig jn and for the
State of \N%‘H’ | N bﬂN
My Commission Expires: 0 7 0 X : Q/D r]

STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 2015, before me, the

undersigned Notary Public, personally appeared, CATHERINE LYNN CLAYTON, Trustee of
the Catherine Lynn Clayton Revocable Trust dated January 11, 1993, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Qe m\c\a@u@ﬁ

Notary Public in and for the
State of

My Commission Expires:

[Seal]

13919985.1
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CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of Cal@
County of U-Q,V‘S\

On Mﬂ%ﬂ_&&m@bemre me, __ fossma vaoso
-H\L Here Insert Name ana‘ Title of the Officer

personally appeared ﬁ s VIR l/\'/ 47%) A \/ ”/0
Name(s) of S/gner(s)

who proved to me on the basis of satisfactory evidence to be the person(sf whose name(sy is/are’
subscribed to the within instrument and acknowledged to me that /she/tl;e? executed the same in
Wis/her/theff authorized capacity(jes}, and that by #is/her/theff signatur (8f on the instrument the persorys),

or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS my hangt"and offici

" JESSICA-REYNOSO
Commission # 1996953 s
Net;ry Pyblic = California z

Riverside County .
My Comm. Expires Nov 2, 2016 Signature L tiure of Notary Public
Place Notary Seal Above
OPTIONAL

Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document

Title or Type of Document: Document Date:

Number of Pages: Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: ‘ Signer’s Name:

[} Corporate Officer — Title(s): [J Corporate Officer — Title(s):

O Partner — [ Limited [J General U Partner — {1 Limited O General

LJ Individual O Attorney in Fact {J Individual 1 Attorney in Fact

[ Trustee {J Guardian or Conservator {J Trustee J Guardian or Conservator
{7J Other: ] Other:

Signer Is Representing: Signer Is Representing:

©2014 National Notary Assocnatlon www. NatlonaINotary org 1 800 us NOTARY (1-800- 876 6827) Item #5907
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STATE OF  (} Jopado )

) ss.
COUNTY OF _ Denv e )

This is to certify that on this I30’”‘ day of Deeem bhen 2015, before me, the
undersigned Notary Public, personally appeared, _/Matt LA SCo (A , the
Dinector. of Renl Estale of PROBUILD COMPANY, LLC, a Delaware Limited
Liability Company, to me known to be the person described in and who executed the foregoing
instrument, and acknowledged to me that he/she signed the same as his/her free and voluntary act.
and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year first above written. ﬁ
A forle

Notafy Public in and for(the
state of __Co [orA O

My Commission Expires: 56'014 em ben. 30, 20/7

139199851
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Release Of Easement
04/25/2017 02:59:46 PM

Rec Fee: $83.00
Page 1 of 11

Dolores Gilmore, Kitsap County Auditor

AFTER RECORDING MAIL TO:

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114

Attn: William M, Phillips, Esq.

Document Title(s): {or transactions contained herein)
@ Release of Easement Rights

Reference Number(s) of Documents assigned or released:

@ 201406180126 & 1067270

Grantor(s): (Last 201406180126name first, then first name and
initials)
@ Lawrence P. Knudsen, Kaye E.

Knudsen, Cartherine Lynn Claytoen,
Trustee for the Catherine Lynn Clayton
Revocable Trust dated 1/11/93, as
Tenants in Common and VWA -
Bainbridge Island, LL.C

Grantee(s): (Last name first, then first name and initials)
@ Lawrence P. Knudsen, Kaye E.
Knudsen, Cartherine Lynn Clayton,
Trustee for the Catherine Lynn Clayton
Revocable Trust dated 1/11/93, as
Tenants in Common and VWA -
Bainbridge Island, L1.C

rML
\%s‘ &y

v, First American Title
» Insurance Company

“4ST AM

PPy e

(this space for title company use only)

Abbreviated Legal Description as follows: (i.e. lot/block/plat or section/township/range/quarter/quarter)

@ Ptos Sec 23, 25N, 02E, WM, SW qtr
Lots A & B, SP 3083, AFN 8309070094

Assessor's Property Tax Parcel/Account Number(s):

@  APN: 232502-3-036-2000, 232502-3-026-2002, 232502-3-043-2001,

232502-3-030-2006, 232502-3-027-2001

1 AM REQUESTING AN EMERGENCY NONSTANDARD RECORDING FOR AN
ADDITIONAL FEE AS PROVIDED IN RCW 36.18.010, I UNDERSTAND THAT

THE RECORDING PROCESSING REQUIREMENTS MAY COVER UP OR

OTHERWISE OBSCURE SOME PART OF THE TEXT OR THE ORIGINAL DOCUMENT.
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RELEASE OF EASEMENT RIGHTS

THIS RELEASE OF EASEMENT RIGHTS (the “Release”) is executed as of this 8th
day of April, 2017, by LAWRENCE P, KNUDSEN AND KAYE E. KNUDSEN, husband and
wife, and CATHERINE LYNN CLAYTON, Trustee of the Catherine L'ynn Clayton Revocable
Trust dated January 11, 1993, as Tenants in Common together (the “Parcel A Owner™),
PROBUILD COMPANY LLC, a Delaware limited liability company (“ProBuild™), and VWA —
BAINBRIDGE ISLAND, T.L.C, an Ohio limiled liability company {the “Parcel B Owner™).

RECITALS

A. The Parcel A Owner, ProBuild and the Parcel B Owner are parties to that certain
Reciprocal Easement Agreement recorded June 18, 2014 as Official Record No.
201406180126 of the Kitsap County Recorder’s Office (the “REA™).

B. Parcel B is presently subject to underground electrical utility lines within Parcel B
pursuant to the Fasement for Underground Electric System with Puget Sound Energy,
Inc. (“Puget™) recorded July 13, 1973 in Auditor’s File No. 1067270 of the Kitsap
County Recorder’s Office (the “Existing Electrical Utilities Facilities Easement™)

C. On or about the 13" day of October, 2015, Puget released all of its rights acquired under
the Existing Electrical Utilities Facilities Easement pursuant to that certain Release of
Fasement recorded October 19, 2015 as Auditor’s File No. 201510190195 of Kitsap
County Recorder’s Office.

D. Pursuant to Sections 2.3 and 2.8(b) of the REA, the Parcel B Owner has substantially
completed the New Utilities Facilities (as defined in the REA), and the Parcel A Owner
confirms such substantial completion.

E. Pursuant to Sections 2.8(b) and 11 of the REA, the Parcel A Owner and ProBuild are
executing this Release to confirm the release and termination of any and all rights, title,
and interest of the Parcel A Owner and/or ProBuild in and to the Existing Electrical
Utilities Facilities Easement.

17959899.2
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NOW, THEREFORE, in consideration of the above premises and of the covenants herein
contained, the Parcel A Owner and ProBuild hereby covenant and agree as follows:

1. Defined Terms. Terms used but not defined herein, shall have the respective
meanings set forth in the REA.

2. Release and Termination. Pursuant to Sections 2.8(b) and 11 of the REA, each of
the Parcel A Owner and ProBuild hereby release and terminate any and all rights, title and
interest of the Parcel A Owner and/or ProBuild in and to the Existing Electrical Utilities
Facilities Easement.

3. Miscellaneous.

3.1 Counterparts. This Release may be executed in counterparts, each of
which shall be an original, but all of which when taken together shall
constitute one and the same instrument.

3.2  Effect, Except as set forth herein, the REA shall remain in {full force and
effect.

3.3 Successors. This Release shall be binding upon and shall inure to the
benefit of each of the Parcel A Owner, ProBuild and the Parcel B Owner,
and their respective successors and assigns, and shall be deemed to be
covenants running with the land and shall bind and/or benefit any party
having any fee, leasehold, or other interest in and to all or any portion of

Parcel A and/or Parcel B.

[Remainder of Page Intentionally Left Blank]

17956890.2
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IN WITNESS WHEREOQF, the parties hercto have executed this Release as of the date
first written above.

VWA — BAINBRIDGE ISLAND, LLC
An Ohio Limited Liability Company:

By: Do~ O Unesan o Its: Manager
Printed Name: ]:i)VYW\r)‘C}7;\,\ijE{:(jﬁ\f?\<iSYﬁ

LAWRENCE P. KNUDSEN and KAYE K. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revocable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:

By: By:
Lawrence P. Knudsen Kaye K. Knudsen

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993;

By:
Catherine Lynn Clayton, Trustee

17859899.1
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IN WITNESS WHEREOF, the parties hereto have executed this Release as of the date
first written above.

VWA - BAINBRIDGE ISLAND, LLC
An Ohio Limited Liability Company:

By: Its: Manager

Printed Name:

LAWRENCE P. KNUDSEN and KAYE E. KNUDSEN, husband and wife; and
CATHERINE LYNN CLAYTON, Trustee of The Catherine Lynn Clayton
Revocable Trust dated January 11, 1993; as TENANTS IN COMMON

KNUDSEN:
By: (o {./J -~ &, By: /{5‘3/{’ 5 % ¢WAM
Lawrence P. Knudsen Kai’e E.Knudsen °

CATHERINE LYNN CLAYTON REVOCABLE TRUST
Dated January 11, 1993:

el ‘/_»I;‘ LA , 3
Catherine Lynn Clayton, Tri

17959899.2 Oa/:/: /477——— @/ﬂ — %7 b 7
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PROBUILD COMPANY LI.C
A Delaware Limited Liability Company
T
g T s a A a7
By: ,a.f’// £ s -+ Lez1- f/”}“ﬂ%i‘ &,J*Uf)ﬁl\.f@
_vg‘___ ' P o i o .
Printed Name: . | fY11{ ¢ OUL 1%54¢. OFFLeey

17959899.1
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STATE OF OHIO )
)
COUNTY OF CUYAHOGA )
DV BEF [ME a No Public in and for said County and State, personally appeared
DDA NVIETIEL (UL of VWA — BAINBRIDGE ISLAND, LLC, an Ohio limited
liability compény, its Mmag@l who acknowledged that he did sign the foregoing instrument for
and on behalf of said limited-liability company, being thereunto duly authorized, and that the
same is his free act and deed individually and as the manager of said limited liability company

and the free act and deed of said limited liability company.

]N {RSTIMONYZWHEREOF’ I have hereunto set my hand and seal this d day of
201

iy

13
AL “ ""o

o R Sple,
““’“"'{'[' -&¢ . THERESA M. BALES
RO |
H QQ Z : NOTARY PUBLIC Notary Public in and for the
H 03 STATE (“:()Hi() £ Y\szy
E §f  Recordedin State of 1 1 W
s Geauga Coun oIt }r VI
y 4 My Commission Expires: q H’LOZU

& X My Comm. Exp. 92112020

STATE OF )
) ss.
COUNTY OF )
This is to certify that on this day of , 201 __, before me, the

undersigned Notary Public, personally appeared, LAWRENCE P. KNUDSEN, to me known to
be the person described in and who executed the foregoing instrument, and acknowledged to me
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein

mentioned.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:
[Seal]

wn

17959899.1
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STATE OF OHIO )

)
COUNTY OF CUYAHOGA )
BEFORE ME, a Notary Public in and for said County and State, personally appeared
of VWA —~ BAINBRIDGE ISLAND, LLC, an Ohio limited
liability company, its Manager, who acknowledged that he did sign the foregoing instrument for
and on behalf of said limited liability company, being thereunto duly authorized, and that the

same is his free act and deed individually and as the manager of said limited liability company
and the free act and deed of said limited liability company.

IN TESTIMONY WHERFEOF, [ have hereunto set my hand and seal this day of
,201 .

Notary Public in and for the
State of

My Commission Expires:

[Seal]
STATE OF WASHINGTON )
) ss.
COUNTY OF MASON )

This is to certify that on this 6TH day of APRIL 2017, before me, the undersigned Notary
Public, personally appeared, LAWRENCE P. KNUDSEN, to me known to be the person
described in and who executed the foregoing instrument, and acknowledged to me that he signed
the same as his free and voluntary act and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, 1 have hereuntg’set my hand_‘;and affixed my official seal the
day and year first above written. '

Printed Name: Victoria S. Born

Notary Public in and for the State of Washington
Residing in _Shelton

My Commission Expires: 05/20/2019

17969899.2
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STATE OF WASHINGTON )
) ss.
COUNTY OF MASON )

This is fo certify that on this 6TH day of APRIL 2017, before me, the undersigned Notary
Public, personally appeared, KAYE E. KNUDSEN, to me known to be the person described in
and who executed the foregoing instrument, and acknowledged to me that she signed the same as
her free and voluntary act and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREQOF, I have hereunto set my hand and affixed my official seal the

)

i

/o
Vit AP0

Printed Name: Victoria S. Born

Notary Public in and for the State of Washington
Residing in _Shelton

My Commission Expires: 05/20/2019

I

STATE OF )
} ss.
COUNTY OF )
This is to certify that on this day of , 201 __, before me, the

undersigned Notary Public, personally appeared, CATHERINE LYNN CLAYTON, Trustee of
the Catherine Lynn Clayton Revocable Trust dated Januvary 11, 1993, to me known to be the
person described in and who executed the foregoing instrument, and acknowledged to me that
she signed the same as her free and voluntary act and deed, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOQF, | have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public in and for the
State of

My Commission Expires:
[Seal]

17959899.2



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

NSO

201704250189

04/25/2017 02:59:46 PM

CIVIL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California

County of 'fZIu 7S 1 o VINCENT PICARONE
On }gﬂ 7L 8 (96‘/ 7 before me, NOTARY PUBLIC
Date Here Insert Name and Title of the Officer
personally appeared O@T IR o 1Z 2 :/NN LAY TOM
Name(s) of Signer(s)
T T e —

who proved to me on the basis of satisfactory evidence to be the personie) whose name(®) '_gjaﬁe
subscribed to the within instrument and acknowledged to me that he/she?t-la-ey executed the same in

#is/her/thetr authorized capagity@es), and that by kis/her/their signaty)

refe) on the instrument the persorys),

or the entity upon behalf of which the person(sy acted, executed the instrument.

~ VINCENT PICARONE
Commission # 2127892

Notary Public - California 3

Riverside County

Comm. Expires Oct 21, 2019K

Place Notary Seal Above

OPTIONAL

| cenrtify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS W
: 2

Signature .~

nd offici

S:ﬁature of Notary Public

Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document

Title or Type of Document: [arse O1r r’éfﬁr‘wf 7

Document Date: _'/fﬁ’c S Ao/ 7

Number of Pages:

Capacitylies) Claimed by Signer(s)
Signer's Name:

Signer(s) Other Than Named Above:

Signer’s Name:

] Corporate Officer — Title(s):

[ Corporate Ofﬁcer — Title(s):

O Partner — [ Limited L[ General

[ Individual [} Attorney in Fact [ individual U Attorney in Fact
U Trustee [T Guardian or Gonservator [ Trustee [1 Guardian or Conservator
J Other: (1 Other:

Signer is Representing:

Signer Is Representing:

RN A O TR OB AR RO T T E R 2758
©2014 National Notary Asscciation «+ www.NationalNotary.org « 1 800 US NOTARY (1-800-876-6827)

RS RN R C N S R R A R NER N R
ltem #5907

Page 10 of 11
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STATE OF __Texas )
’ ) ss.
COUNTY OF _Dallas )
This is to certify that on this 7/“‘2( day of Fepruarth , 2017, before me, the
undersigned Notary Public, personally appeared, Dart) Coule v , the

Chiet Arrounbod 0ffr of PROBUILD COMPANY, LLC, a Delaware Limited
Liability Company, t0 me known to be the person described in and who executed the foregoing
instrument, and acknowledged to me that he/she signed the same as his/her free and voluntary act
and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

", KELLY ALLEN
% Holary Public, Slole of Texas -
s Comm. Explies 11-24-2019 N9£ry Pyplic in and for the
=" Notary iD 130450402 State of Texal

My Commission Expires: __{| l il I 19
[Seal] ! '

17965899.1



OLYMPIC TITLE & ESCROW 201802090191
Amended Easment

Rec Fee: $78.00

02/09/2018 01:03:58 PM Page 1 of 5
Dolores Gilmore, Kitsap County Auditor

AFTER RECORDING MAIL TO:
Name Taft Stettinius & Hollister LLP

Address 200 Public Square, Suite 3500
City/State Cleveland, OH 44114
Attn: William M. Phillips, Esq.

COURTESY RECORDING ONLY...NO
LIABILITY FOR VALIDITY AND/OR
ACCURACY ASSUMED BY OLYMPIC
TITLE AND ESCROW COMPANY

Document Title(s): (or transactions contained herein)
1. First Amendment to Reciprocal
Easement Agreement

Reference Number(s) of Documents assigned or released:

201406180126

Grantor(s): (Last name first, then first name and initials)
1. VWA - Bainbridge Island, LLC

Grantee(s): (Last name first, then first name and initials)
1. VWA - Bainbridge Island, LLC

First American Title
)y Insurance Company

NS #0222

(this space for title company use
only)

Abbreviated Legal Description as follows: (i.e. lot/block/plat or

section/township/range/quarter/quarter)
SE Y4 SW 1/4 OF SEC 23, TWP 25N, RGE 2E,

Assessor’s Property Tax Parcel/Account Number(s):

@ 232502-3-092-2001, 232502-3-093-2000, 232502-3-094-2009,

232502-3-087-2008 & 232502-3-089-2006

I AM REQUESTING AN EMERGENCY NONSTANDARD RECORDING FOR AN
ADDITIONAL FEE AS PROVIDED IN RCW 36.18.010. I UNDERSTAND THAT

THE RECORDING PROCESSING REQUIREMENTS MAY COVER UP OR

OTHERWISE OBSCURE SOME PART OF THE TEXT OR THE ORIGINAL DOCUMENT.
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AMENDMENT TO RECIPROCAL EASEMENT AGREEMENT

THIS AMENDMENT TO RECIPROCAL EASEMENT AGREEMENT (the
“Amendment”) is made and entered into this 39 day of January 2018 by VWA —
Bainbridge Island, LLC, an Ohio limited liability company (“VWA”).

WITNESSETH:

WHEREAS, VWA previously owned all of that certain real property situated in the
City of Bainbridge Island, County of Kitsap, State of Washington, as described as
“Parcel B” in that certain Reciprocal Easement Agreement dated June 16, 2014,
recorded in Kitsap County under Document No. 201406180126 (the “REA”),

WHEREAS, VWA has previously conveyed, from Parcel B, to EDCO Bainbridge,
LLC (“EDCO”), those two (2) parcels described in Exhibit A attached hereto and made
a part hereof (the “EDCO Parcels”);

WHEREAS, VWA has also conveyed to VWA — Bl - Lots, LLC, from Parcel B,
those two (2) separate parcels described in Exhibit B attached hereto and made a part
hereof (the “Bl — Lots Parcels”); and

WHEREAS, VWA desires to execute and record this Amendment as required
under Section 10.18 of the REA to reflect the conveyance of the EDCO Parcels and of
the BI- Lots Parcels.

NOW, THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, and intending to be legally bound, the
parties hereto hereby agree as follows:

1. Defined Terms. Capitalized terms used but not defined herein shall have
the respective meanings set forth in the REA.

2. Confirmation of Conveyance. As required under Section 10.18 of the
REA, VWA has executed and recorded this Amendment to confirm the conveyance of
both (i) the EDCO Parcels, to EDCO, and (ii) the Bl- Lots Parcels to Bl — Lots.

3. Miscellaneous.

(a) Except as otherwise set forth herein, the REA shall remain in full
force and effect and unmodified hereby.

(b) This Amendment shall be binding upon and shall inure to the

benefit of the parties hereto and their respective successors and
assigns.

EXCISE TAX EXEMPT FEBO 9 2018



IN WITNESS WHEREOF, the parties hereto have executed and delivered this
Amendment as of the date set forth above.

201802090191

VWA — BAINBRIDGE ISLAND, LLC,
an Ohio limited liability company

STATE OF OHIO )

)
COUNTY OF CUYAHOGA)

By: 1oy ( VA

Name: \DOYY\W\\C%\]\SCOY\S\ Qr

Its: Manager

02/09/2018 01:03:58 PM  Page 3 of 5

BEFORE ME, a Notary Public in and for said County and State, personally
eared ﬁvq - Balnbﬂd e Jsland, LLC, an Ohio limited liability company, by

\. its Manager who acknowledged that he did sign

the foregonnd instrument fér @:d on behalf of said limited liability company, being

thereunto duly authorized, and t

at the same is his free act and deed individually and as

such manager and the free act and deed of said limited liability company.

TESTIMONY WHEREOF, | have hereunto set my hand and seal thisﬁ

Iy 1Y) Bolun /

Notary\Publlc
My Commission Expires:

day of 2018.

When Recorded Retum To:

First American Title insurance Company
National Commercial Services

1660 W. Second St, Ste 700

Cleveland, OH 44113
File No: NCS _&);M;}Z%

He,,,,

YL
2t
W

'..uuuu,,,

RIAL

OF v
e

o
s,

‘c«P: ..... S,
X \\\_!.////Qy(’a,_ THERESA M. BALES
S\*==. t NOTARY PUBLIC
¥ i STATE OF OHIO
: Recorded in

Geauga County

’ 77:‘@‘%\;— d‘\ My Comm. Exp. 9/21/2020
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Exhibit A

EDCO Parcels

Parcel #: 232502-3-087-2008

1315 WINTERGREEN LN NE
BAINBRIDGE ISLAND, WA 98110

RESULTANT PARCEL C OF BOUNDARY LINE ADJUSTMENT RECORDED UNDER
AUDITOR'S FILE NO. 201406180124, AND AS CORRECTED BY AFFIDAVIT OF
CORRECTION RECORDED UNDER AUDITOR'S FILE NO. 201409030042, AND AS
DEPICTED ON SURVEY RECORDED UNDER AUDITOR'S FILE NO. 201406180125, IN
VOLUME 79 OF SURVEYS, PAGE 98, RECORDS OF KITSAP COUNTY, WASHINGTON,
BEING A PORTION OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF
THE SECTION 23, TOWNSHIP 25 NORTH, RANGE 2 EAST, W.M., IN KITSAP COUNTY,

WASHINGTON.

Parcel #: 232502-3-089-2006

1301 WINTERGREEN LN NE
BAINBRIDGE {SLAND, WA 98110

RESULTANT PARCEL E OF BOUNDARY LINE ADJUSTMENT RECORDED UNDER
AUDITOR'S FILE NO. 201406180124, AND AS CORRECTED BY AFFIDAVIT OF
CORRECTION RECORDED UNDER AUDITOR'S FILE NO. 201612150194, AND AS
DEPICTED ON SURVEY RECORDED UNDER AUDITOR'S FILE NO. 201406180125, IN
VOLUME 79 OF SURVEYS, PAGE 98, RECORDS OF KITSAP COUNTY, WASHINGTON,
BEING A PORTION OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF
THE SECTION 23, TOWNSHIP 25 NORTH, RANGE 2 EAST, WM., IN KITSAP COUNTY,

WASHINGTON.
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Exhibit B
VWA — Lots Parcels

Parcel #: 232502-3-092-2001

1329 WINTERGREEN LN NE
BAINBRIDGE ISLAND, WA 98110

RESULTANT PARCEL A OF BOUNDARY LINE ADJUSTMENT RECORDED UNDER
AUDITOR'S FILE NO. 201607270165, AND AS DEPICTED ON SURVEY RECORDED
UNDER AUDITOR'S FILE NO. 201607270166, IN VOLUME 82 OF SURVEYS, PAGE 203,
RECORDS OF KITSAP COUNTY, WASHINGTON, BEING A PORTION OF THE
SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF THE SECTION 23,
TOWNSHIP 25 NORTH, RANGE 2 EAST, W.M., CITY OF BAINBRIDGE ISLAND, IN KITSAP
COUNTY, WASHINGTON; TOGETHER WITH AND SUBJECT TO EASEMENTS,
RESTRICTIONS AND RESERVATIONS OF RECORD.

Parcel #: 232502-3-094-2009

1332 WINTERGREEN LN NE
BAINBRIDGE ISLAND, WA 98110

RESULTANT PARCEL D OF BOUNDARY LINE ADJUSTMENT RECORDED UNDER
AUDITOR'S FILE NO. 201607270165, AND AS DEPICTED ON SURVEY RECORDED
UNDER AUDITOR'S FILE NO. 201607270166, IN VOLUME 82 OF SURVEYS, PAGE 209,
RECORDS OF KITSAP COUNTY, WASHINGTON, BEING A PORTION OF THE
SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF THE SECTION 23,
TOWNSHIP 25 NORTH, RANGE 2 EAST, W.M., CITY OF BAINBRIDGE ISLAND, IN
KITSAP COUNTY, WASHINGTON; TOGETHER WITH AND SUBJECT TO EASEMENTS,
RESTRICTIONS AND RESERVATIONS OF RECORD.




PANOS EXCHANGE INVESTORS LLC 201911080111
Amended Easment Rec Fee: $106.50

11/08/2019 10:52:45 AM Page 1 of 4

Paul Andrews, Kitsap County Auditor

AFTER RECORDING MAIL TO:

Panos Exchange Investors LLC

6850 East Green Lake Way North, Suite 201
Seattle, WA 98115

oF AM

Document Title(s): (or transactions contained herein) e Fire A ——
1. Second Amendment to Reciprocal Easement & v, I"‘ st mertcc‘an itle
Agreement r o Ansurance Company

Reference Number(s) of Documents assigned or
released:

201406180126, 201509020080, 201602180063, " y
201602290139, 201701300037, 201704250189 and (this space for title company ‘fe
201802090191 oniy)

Grantor(s): (Last name first, then first name and initials)
1. VWA - Bainbridge Island, LLC

Grantee(s): (Last name first, then first name and initials)
1. VWA - Bainbridge Island, LLC

Abbreviated Legal Description as follows: (i.e. lot/block/plat or
section/township/range/quarter/quarter)

Resultant Parcel B, Visconsi Il BLA No. PLN17734C BLA, Rec. 201607270165
SEC 23 TWP 25N RGE 2E, SE QTR SW QTR

Full Legal Description on Exhibit A to Document

Assessor’s Property Tax Parcel/Account Number(s):

232502-3-093-2000

EXCISE TAX EXEMPT 0CT 3 1 2019
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SECOND AMENDMENT TO
RECIPROCAL EASEMENT AGREEMENT

THIS SECOND AMENDMENT TO RECIPROCAL EASEMENT AGREEMENT (the
“Amendment”) is made and entered into this\3'/“* day of & bto boa — , 2019, by VWA —
Bainbridge Island, LLC, an Ohio limited liability company (“VWA”).

WITNESSETH:

WHEREAS, VWA previously owned all of that certain real property situated in the City of
Bainbridge Island, County of Kitsap, State of Washington, as described as “Parcel B” in that certain
Reciprocal Easement Agreement dated June 16, 2014, recorded in Kitsap County under Document No.
201406180126, as modified and/or amended by Document Nos. 201509020080, 201602180063,
201602290139, 201701300037, 201704250189 and 201802090191 (as modified and/or amended, the
“REA”);

WHEREAS, VWA has conveyed to Panos Exchange Investors LLC (“Panos™), that parcel of
real property described in Exhibit A, attached hereto and made a part hereof (the “Panos Parcel”);

WHEREAS, VWA desires to execute and record this Amendment as required under Section
10.18 of the REA to reflect the conveyance of the Panos Parcel.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, and intending to be legally bound, VWA hereby agrees as follows:

1. Defined Terms. Capitalized terms used but not defined herein shall have the respective
meanings set forth in the REA.

2. Confirmation of Conveyance. As required under Section 10.18 of the REA, VWA has
executed and recorded this Amendment to confirm the conveyance of the Panos Parcel to Panos.

3. Miscellaneous.

(8  Except as otherwise set forth herein, the REA shall remain in full force and effect
and unmodified hereby.

(b)  This Amendment shall be binding upon and shall inure to the benefit of the parties
to the REA and their respective successors and assigns.

[Remainder of Page Intentionally Left Blank]
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DATED: Jtfo ber 3 5419 VWA:

VWA - BAINBRIDGE ISLAND, LLC,
an Ohio limited liability company

Name: Dominic A. Visconsi, Jr.
Its: Manager

STATE OF OHIO )
)
COUNTY OF CUYAHOGA )

BEFORE ME, a Notary Public in and for said County and State, personally appeared
Dominic A. Visconsi, Jr., the Manager of VWA — Bainbridge Island, LLC, an Ohio limited
liability company, who acknowledged that he did sign the foregoing instrument for and on behalf
of said limited liability company, being thereunto duly authorized, and that the same is his free

act and deed individually and as such manager and the free act and deed of said limited liability
company.

IN TESTIMONY WHEREOF, I have hereunto set my hand and seal thisz Q j;ﬂday of
October, 2019.

".aunuu,,,'

\\ ;xR L ,s"'. %
« \\I///é\v(_ THERESA M. BALES \QU*( Qm W\ %()Q@Q/\

ZZ. % NOTARY PUBLIC Notary Public \
i i STATEOF OHIO My Comrn1ss1on Expires: q m QDZD
B Recorded in

s Geauga County
RPN
A .F-Q:{\\o My Comm. Exp. 9/21/2020

rrinnt
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EXHIBIT A

LEGAL DESCRIPTION

Property: 1344 Wintergreen Lane Northeast, Bainbridge Island, WA

PARCEL A:

RESULTANT PARCEL B OF VISCONSI 1I BOUNDARY LINE ADJUSTMENT NO.
PLN17734C BLA RECORDED JULY 27, 2016 UNDER RECORDING NO.
201607270165, IN KITSAP COUNTY, WASHINGTON.

PARCEL B:

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS AND UTILITIES, AS
CREATED BY THAT DECLARATION OF EASEMENTS, COVENANTS, CONDITIONS,
AND RESTRICTIONS RECORDED JUNE 18, 2014 UNDER RECORDING NO.
201406180127, AS MODIFIED BY THE DOCUMENTS RECORDED AS
INSTRUMENT NOS. 201701300038, AND 201811010150 OF OFFICIAL
RECORDS.

PARCEL C:

A NON-EXCLUSIVE ROADWAY EASEMENT, AS CREATED BY THAT CERTAIN
"VEHICULAR, PEDESTRIAN AND UTILITIES EASEMENT" RECORDED
SEPTEMBER 19, 2003 AS RECORDING NO. 200309190195, AND RE-RECORDED
OCTOBER 3, 2003 AS RECORDING NO. 200310030063, AS AFFECTED BY THAT
DOCUMENT ENTITLED "ROAD, SIDEWALK AND PLANTER AREA COST AND
MAINTENANCE AGREEMENT", RECORDED SEPTEMBER 19, 2003 AS
RECORDING NO. 200309190196, AND RE-RECORDED OCTOBER 3, 2003 AS
RECORDING NO. 200310030062, AND AS FURTHER AFFECTED BY THAT
"AMENDMENT AND TERMINATION OF EASEMENT RIGHTS", RECORDED
AUGUST 3, 2016 AS RECORDING NO. 201608030171, ALL OF OFFICIAL
RECORDS.

Assessor’s Tax Parcel ID Number: 232502-3-093-2000

Page 4 of 4



\ \":/0 614 DIVISION STREET
]

8309070074

e

l : mB’ﬂI%
L w o .
c 2 opp -7 M LT
@ 4 SHORT susDIvISION appLIcTIon V0 SEF

(Pursuant to Ordinance No. 53-1975)  guEaRit Wit o
éo D KITSAP COUNTY DEPARTHENT OF COMMUNITY DEVELORNENR® COUNTY AUOIT
ADMINISTRATION BUILDING

DEFUTY e’

PORT ORCHARD, WASHINGTON

NOTE: Application shall consist of three (3) application forms, three (3) copies

of a drawing as described in the attached guidelines and an application fee in the
amount of $155.00 ($50.00 additional fee if P.U.D.)

DATE RECEIVED: lﬂ[(oﬁl BY:_C&'_ _FEE PAID:%,_APPLICATION ho: 20832

Rt o ATTORNEY
1. NAME AND ADDRESS OF APPLICANT: James K. Fitzqerald, c/o Robert Deschamps

P.0. Box 10156, Bainbridge Island, Wa. 98110 PHONE: B842-2502 or 842-4775
{Applicant must be owner of record or contract purchaser)

2. ASSESSOR'S ACCOUNT NUMBER(s) (of property to be subdivided):
232502-3-027-2001 AND

232502~ 3~ 633~ 2003

3. Llegal description of total property to be subdivided (attach additional sheets if
necessary):

Portion Section 23, Township 25 North, Range 2 East, W.M.
See attached (Total Property)

General location of property: _ Adiacent to North Cify limits of Winglow
at intersection of High School Road NE and State Highway 305

Is your property on the salt water shorelines: No ?

Is your property wholly or in part covered by frash water (lake, stream, or
pond): No ?

5. Approximate size (acres): 1,920 Acres

6. Zoning classification:  Imbewmeddwbe. puSiVESS CENERAL

7. Proposed lot sizes {for lots smaller than one acre give square footage):A.]1-164 Ac
B 2.756 Ac c —— D

—

Attach legal descriptions of proposed parcels (legal descriptions must include

reference to easements for ingress and/or egress for all proposed parcels not
having street frontage).

8. Proposed-source of water (check appropriate box):

(a) Individual well on each lot

(b) Public system - Class I and II - Larger system, such as North Perry,
Manchester, Annapolis, etc.

b
(1f ap§1icab1e, state name of district or system and attach letter of
intent .

\
(c) Public system - Class IV - a System where a well on the property will
serve the proposed lots. For example, 1 well serving four lots
X_(d) Other (describe)___ Existing community well on adjacent property

9, Proposed method of sewerage disposal (state name of sewer district if applicable)
Individual septic drainfield.

#2871 087

8309070094



, U’OM oF AT ‘Y
STATE OF WASHINGTON% TR Fivz &E&ALD)
COUNTY OF KITSAP )
on this JGH day of Deagmbiey . 19 84, before me the undersigneu

a Notary Public in and for the State of Washington, duly commissioned and sworn,

personally appeared ﬁ.dbﬂl"(' Qzﬂc/tamp-s to me known to be the individual

described in and who executed the within and foregoing instrument, and acknowledged
1

r v
that AjL signed the same as L¢9A;4,

free and voluntary act and deed, for the uses and purposes therein mentioned, and on

oath stated that he was authorized to execute said instrument.

\mnl “‘ 'u,,

4

Notary Public in and for the State of
Washington, residing at:

8 N
OF \A .\‘)\.\‘\\

”luunnn“

NI e

TREASURER'S/ZERTIFICATIONE

Washington, hereby certify that all current taxes and delinquent assessments

, Trpasurer of Kitsap County,

pertaining to the above described property have been duly paid, satisfied, or

discharged.
[l o lii foctlos
Kitsap County Treasurer .
[P T" 3.>¢@9 3_5092,@0[
8309070094 hU2B7F1088

-2



WATER AND SEWERAGE, PERMITS, PLANNING, BULKHEADS, ROADS, PLATYING AND LAND SURVEYING

>

ROATS ENGINEERING

ENGINEERS AND SURVEYORS

P.0. BOX 995
POQULSRO, WASHINGTON 98370
TELEPHONE 779-3939

GEORGE ROATS, Manager
HERBERT A. ARMSTRONG
PETER C. ReGROOT, JR.

December 6, 1982
Description for Fitzgerald Short Plat - Job No. 82-7197
Total
That portion of the Southwest quarter of the Southeast quarter of the
Southwest quarter, Section 23, Township 25 North, Range 2 East, W.M.,
Kitsap County, Washington described as follows:
Beginning at the South quarter corner of said Section 23; thence a
along the South 1ine of said Section 23, N 88°50'57" W 659.38 feet; thence
along the East line of said sub&ivision, N 1°16'60" € 30,00 feet to the
North right of way of High School Road NE and the True Point of Beginning;
thence continuing N 1°16'50" E 430.77 feet; thence parallel with the North
Tine of said subdivision, N 88°48'53" W 200.00 feet; thence N 1°16'50" E
118.97 feet; thence N 88°48'53" W 273.46 feet to the Easterly right of way
of State Highway 305; thence Southerly along said right of way on a curve to Y
the right the center of which bears N B5°15'69" i 2965.00 feet, an arc
distance of 34.85 feet; thence continuing Southerly on a decreasing offset
spiral to the right a resultant spiral chord of S 6°12'10" W 122.1 faet;
thence continuing on said right of way S 6°36'26" W 365.27 feet to the Northerly
right of way of High School Road NE; thence along said right of way $ 82°03'22" E
206.55 feet; thence 1eaving‘said right of way N 1°16'50" E 164.43 feet;
thence N 19°34'17" E 105.40 feet; thence S 88°50'57" E 251,92 feet; thence
S 1°16'50" W 270.00 feet to the North right of way of said High Scheol Road
NE; thence along said right of way S 88°50'57" E 30.00 feet to the True Point
of Beginning.
Containing 3.920 Acres.
Subject to a 30 foot access and utility easement of record7ﬂ'udu Fle No. losoqid
Together with and Subject to access to, use and Portective Covenants
of an existing community well as shown on the face of the James K. Fitzgerald

Short Plat,

'8309079094 %il28771089
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WATER AND SEWERAGE, PERMITS, PLANNING, BULKHEADS, ROADS, PLATTING AND LAND SURVEYING

<+

ROATS ENGINEERING

ENGINEERS AND SURVEYORS

£.0. BOX 935
POULSBO, WASHINGTON 98370
TELEPHONE 779-3939

GEORGE ROATS, Manager
HERBERT A. ARMSTRONG
PETER C. DeGROOT, JR.

December 6, 1982
Description for Fitzgeraid Short Plat - Job No. 82-7197
Lot A

That portion of the Southeast quarter of the Southwest quarter of
Section 23, Township 25 North, Range 2 East, W.M., Kitsap County, Washington
described as follows:

Beginning at the South quarter corner of said Section 23; thence
along the South 1ine of said Section 23, N 88950'57" W 974.38 feet; thence
N 1°16'50" £ 35.57 feet to the Northerly right of way of High School Road
NE and the True Point of Beginning; thence continuing N 1°16'60" E 164.43
feet; thence N 19°34'17" E 105.40 feet; thence N 83°50'57" W 215.85 feet
to the Easterly right of way of State Highway 305; thence along said Easterly
right of way S 6°36'26" W 241.09 feet to the Northerly right of way of
said High School Road NE; thence along said Northerly right of way, S 82°03'22" E
206.55 feet to the True Point of Beginning.

Containing 1.164 Acres.
Subject to Access and Utility easement of record. Aud.File Mo, (D2HAI0.

Together with the right of access to and use of an existing community
well as shown on the face of the James K. Fitzgerald Short Plat.

8309070094 2871090



' . WATER AND SEWERAGE. FERMITS, PLANNING, BULKHEADS, ROADS, PLATTING AND LAKD SURVEYING

L

<

ROATS ENGINEERING

ENGINEERS AND SURVEYORS

P.0. DOX 998
POULSBO, WASHINGTON 98370
TELEPHONE 779-3939

GEQRGE ROATS, Managor
HERBERT A, ARMSTRONG
PETER G. DeGROQOT, JR.

December 6, 1982
Description for Fitzgerald Short Plat - Job No. 82-7197
Lot B

That portion of the Southwest quarter of the Southeast quarter of the
Southwest quarter of Section 23, Township2 5 North, Range 2 East, W.M., Kitsap
County, Washington described as follows: '

Beginning at the South duarter corner of said Section 23; thence along
the South line of said Section 23, N 88°50°'57" W 653.38 feet; thence along the
East line of said subdivision, N 1°16'50" E 30.00 feet to the North right of
way of High School Road NE and the True Point of Beginning; thence continuing
N 1°16'50" E 430.77 feet; thence parallel with the North Tine of said
subdivision, N 88°48'53" W 200.00 feet; thence N 1°16'50" E 118,97 feet;
thence N 88°48'53" W 273.46 feet to the Easterly right of way of State
Highway #305; thence Southerly along said right of way on a curve to the
right the center of which bears N B5°15°'59" W 2965.00 feet, an arc distance
of 34.85 feet; thence continuing Southerly on a decreasing offset spiral to the
right a resultant spiral chord of S 6°12'10" W 122.1 feet; thence continuing
on said right of way S 6°36'26" W 124.18 feet; thence leaving said right
of way S 88°50'57" E 467.77 feet; thence S 1°16'560" W 270.00 feet to the North
right of way of said High School Road NE; thence along said right of way
S 88°50'57" E 30.00 feet to the True Point of Beginning.

Containing 2.756 Acres.

Together with and Subject to a 30 foot access and utility easement of
record, Awd. File No. {os0M10.

Together with and Subject to access to, use and Protective Covenants of
an existing community well as shown on the face of the James K. Figzgerald Short
Plat.
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% DEPARTMENT OF PUBLIC WORKS

{ KITSA® COUNTY COUNTHOLSE o 814 DIVISION STREET o PORT ORCHARD. WA . 95266
! telophona(208) 876-7121 FRANK RANDALL DIRECTOR

Kitsapf
County

ENGINEERING DIVISIOH 876-7121 WASTEWATER DIVISION 879-7124
PAUL A. DOUR P. E. COUNTY ENGINEER L. E. VOGLTANZ SR. SUP'T,

ENZO LOOP A3R'T. ENGINGER
J. A, SCHENCK SUP'T.

MEMORANDUNM

T0: Janet Moore, Short Plat Administrator

FROM: derry Pang, Assist. Hydraulic Engineer

SUBJ:  DRAINAGE - SHORT PLAT # 3083

OATE: March 22, 1983 '

After reviewing the drainage aspect of the above referanced applica-
tion, this office deems it necessary that future improvement on the
parcels created by the subject subdivision shall be served by onsite
storm water retention system(s). Said system can be open recharging
basin or subsurface infiltration trenches. FEither design shall be in
accordance with Kitsap County Standards.

Provision of the aforesaid storm water system shall be incorporated
into a covenant or similar document. Final design of this system shall
be reviewed and approved by this office prior to issuance of building
permit(s).

. - 94 1
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) . R . ‘"EC“VFD-Kimap
JOHN SPLTAUAN . "ot Comea, Dovel, F£3

UANE BERENTSON
Gorverpu

1 | ]983 Serelary

STATE OF WASHINGTONN

DEPARTMENT QF TRANSPORTATION

Chttiece od Disteic! Admirustrator e 5720 Captol B o, KT- 11, Tumwater, Washmgton e PO Boy 9227 Olympa, Wasdugten Y8504

February 7, 1983

Ms, Janet K, Moore, Permit Technician ‘

Ritsap County vept. of Comnunity Development ?

County Courthouse
614 Division Street
Port Orchard, WA 98366

SR 305 M.P. 1.0 Vicinity
Fitzgerald Short Plat
Application No. 3083 '

Dear Ms. Moore:

We reviewed the proposal as it relates to the Department's existing or proposed E
transportation facilities and have the following comments: :

Access to SR - 305 for the Fitzgerald Short Plat via High School Road as
illustrated by the plat drawing is acceptable to the Department. Direct
access Lo SR - 305 for the plat will not be permitted.

If surface water runoff is increased by development of the property, it |
must not be directed onto the highway right of way. '

Advertising signs visible from SR - 305 must comply with the State Scenic

Vistas Act of 1971, which is administered by the Department. For inform-

ation regarding the signing regulations, contact the District Right of Way
Section at 753-7226.

Thank you for the opportunity to review the proposal. If there are any questions
regarding our comments, please contact the District 3 Environmental Coordinator
at 753-9620.

Sincerely yours,

J. D. ZIRKLE !
District Adminjstrator !

f?fﬁ%f;«w

District Loggfion Engineer

JDZ/nh
RWD/RLA
(8
cc: €. Vanderpool
J. McMurry
E. C. File No. 3019-K-NE LA

8309070094 41287171094




CHORLPLAL PG 1

ABCEIVED

\ KITSAP COUNTY UEPARTMENT OF Ot “il1Y DLVE Loggen
ADMINISTRATION BUILIING T e
LORT ORGHARD, . 00 JAN 71983
mé]gﬁzlﬂg; "y D_‘fi‘;_ DATE QF \unMIBSIfE\X'E%iUN Mj&}"%
BREMERTON/KI TSARYEOUNTY. - REALTH DEPARTHENR,  DATE RICEIVED
Recommendead Approvall /l//‘?(/fvg ) {date)
Recommended Denial . {date)

Approval of shorl plat does not constitule approval of building sites
on individual lots.

v (Llon Sy,

Parcel A _()'C i 5?!1,{/44 fopn
Parcel B Fv o5 5m[dh PN

Parcel C

Parcel D

COMMENTS: JEmbWIBUAL RARLELS AS BUILDING SHITES ALE  berenpenT

—~

i
QPR LG PERIATT MCPROVAL. comFoRitedy TA _HERLTH
L. L.

TEPARTRMENT <STAMOSRDS.
KITSAP: «COUNTY ENGINEERI NG TEPARTMENT?

Received [¥( 3 ¢ 1" (date)

Benied . ldate)
Approved /-~ /0 -8 % (date) Py: MM@/ o
COMMENTS : ‘ v

KITSAP COUNTY DEPARTMENT OF COMMUNITY DRVELOPMENMT:

Saltwater & Fresh Water Shoreline Review Compcnts:

ate:r owve

SEPA Peview (freshwater) Comments: L
(data) By: Ritt287fF103 5

Rec/Health Dept. ___,___‘__‘__,_“‘__4((1(”-0) Roc/Erait v vy ept, o (dte)

COMMENTS: _ Approved subject to conditions discussed in a memo from the County

Hydraulics Division of the Public Works Dept. regarding drainage dated 3/22/83,

and pursuant to the comments of the February 7,1983 letter from theState Dept.

of Transportation. oo, [(Rezone DCD File Mo, 109-A)
Approved: MARLH 2.2 lqgf, datn) Bopedr o {dated
g v et Mooa .

- e 1A GINEER m

3090 /0094 Filoap Cranty Depy ‘u."m

o fe ey ”(1\,|\]‘)£,) 1!
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AFTER RECORDING MAIL TO:

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500

Clevelangl,_OH 4411‘} _ FIRST AMERICAN TITLE INS 201406180127
Attn: William M. Phillips, Esq. 58??3?9$15°32F§° § 269.00 Page: 1 of 126

L T

Document Title(s): (or transactions contained herein) o - - -
1. @ Declaration of Easements, Covenants and & -, First American Title
ioti ‘m Insurance Company

Restrictions
Reference Number(s) of Documents assigned or released: lﬂ\g
@ ~ A
- 514085A-CLE.
Grantor(s): (Last name first, then first name and initials) fthis space for title company use only)

1. @ VWA - Bainbridge Island, LLC

Grantee(s): (Last name first, then first name and initials)

. @

Abbreviated Legal Description as follows: (i.e. lot/block/plat or section/township/range/quarter/quarter)

@ Ptns Sec 23, 25N, 02E, WM, SW qtr
Lots A & B, SP 3083, AFN 8309070094

Assessor’s Property Tax Parcel/Account Number(s):

@  APN: 232502-3-036-2000, 232502-3-026-2002, 232502-3-043-2001,
232502-3-030-2006, 232502-3-027-2001

I AM REQUESTING AN EMERGENCY NONSTANDARD RECORDING FOR AN
ADDITIONAL FEE AS PROVIDED IN RCW 36.18.010. 1 UNDERSTAND THAT

THE RECORDING PROCESSING REQUIREMENTS MAY COVER UP OR

OTHERWISE OBSCURE SOME PART OF THE TEXT OR THE ORIGINAL DOCUMENT.

S Do Omber Congbed

EXCISE TAX EXEMPT JUN 18 2014

72997457.1




DECLARATION OF EASEMENTS, COVENANTS,
CONDITIONS AND RESTRICTIONS

THIS DECLARATION OF EASEMENTS, COVENANTS, CONDITIONS AND
RESTRICTIONS (the “Declaration”) is made and entered into this j{/71day of June,
2014, by VWA - BAINBRIDGE ISLAND, LLC, an Ohio limited liability company
(“Declarant”).

RECITALS

A Declarant is the owner of that certain real property situated in the City of
Bainbridge Island, County of Kitsap, State of Washington, more particularly described in
Exhibit “A" attached hereto and made a part hereof (and initially consisting of Lots 1-5
and, if created by Declarant as set forth below, the Storm Water Detention Lot
{individually, a “Lot", and collectively the “Lots"} as shown on Exhibit “B” attached hereto
and made a part hereof (the “Site Plan”).

B. Declarant intends to develop the Lots for retail and commercial purposes
(the “Project™

C. The Project is subject to the terms and conditions of the Reciprocal
Easement Agreement (defined below).

D. In connection with Declarant's intended development of the Project,
Declarant intends to develop Lot 1 for use by KeyBank (hereinafter defined) and Lot 2
for use by Walgreen (hereinafter defined).

Declarant desires to impose certain easements upon the Lots, and to establish
certain covenants, conditions and restrictions with respect to said Lots, for the mutual
and reciprocal benefit and complement of the Lots and the present and future owners
and occupants thereof, on the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the above premises and of the
covenants herein contained, the Declarant does hereby declare that the Lots and all
present and future owners and occupants of the Lots shall be and hereby are subject to
the terms, covenants, easements, restrictions and conditions hereinafter set forth in this
Declaration, so that said Lots shall be maintained, kept, sold and used in full compliance
with and subject to this Declaration and, in connection therewith, Declarant covenants
and agrees as follows:

AGREEMENTS

1. Definitions. For purposes hereof:

(@)  The term “Owner” or “Owners” shall mean the Declarant and any
and all successors or assigns of such persons as the owner or owners of fee

CLI-2270406v4

Declaration of Easenent/KeyBank/Bainbridge Island
L ast Edited: 06/10/14

72985117.3
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simple titie to all or any portion of the real property covered hereby, whether by
sale, assignment, inheritance, operation of law, trustee's sale, foreclosure, or
otherwise, but not including the holder of any lien or encumbrance on such real
property.

(b) The term “Lot” or “Lots” shall mean each separately
identified parcel of real property now constituting a part of the real property
subjected to this Declaration as described on Exhibit “A”, that is, initially Lots 1-5,
and any future subdivisions thereof. Subject to the foregoing, each Owner shall
have the right to unilaterally amend this Declaration reflecting any such
subdivision of the Lot owned by such Owner. As of the date of execution of this
Declaration, the initial "Lots™ are as designated on the Site Plan.

(c) The term “Occupants” shall mean the tenants or oeccupants of a Lot.

(d) The tem “Pemmittees” shall mean the Occupants of a
Lot, and the respective employees, agents, contractors, customers, invitees and
icensees of (i) the Owner of such Lot, and/or (i) such Occupants, including,
without limitation, KeyBank, during the continuance of the KeyBank Lease
(defined below), and Walgreen, during the continuance of the Walgreen Lease
(defined below).

(e)  The tenn “Common Area” shall mean, collectively, all of (i) those
portions of Lots 1-5 that are outside of exterior walls of buildings or other
structures from time to time located on the Lots and/or within any adjacent areas
(such as a right of way) within which improvements are required to be
constructed and/or maintained by any governmental authorities in connection
with the Project (such as sidewalks and/or the Multi-Purpose Trail [defined
below]), and which are either unimproved or are improved, as (without limitation)
parking areas, landscaped areas, driveways, roadways, walkways, light
standards, curbing, paving, entrances, exits and other similar exterior site
improvements, provided, however, that “Common Area” shall not include any
drive-through facilities (including without limitation all drives, escape lanes,
stacking areas and other components thereof), trash enclosures or loading docks
or loading areas on Lots 1-5; (ii) the Drniveway (defined below); (ii) the Multi-
Purpose Trail {defined below); (iv) the Storm Water Detention Facilities; (v) Polly
Lane (defined below), (vi} all Commen Utility Facilities (defined below)
underneath or adjacent to the Driveway and/or serving any landscaped areas
included within any Project Common Area (defined below); and (vii) any wetland
mitigation and/or buffer areas, as shown on the Site Plan.

{f) The term "Walgreen” or “Walgreens” shall mean Walgreen Co., an
llinois corperation (or any of its affiliates, subsidiaries, successors or assigns).
Walgreen shall be deemed a third party beneficiary to this Declaration.

CLI-2210406v4

Declatation of Easement/KeyBank/Baintridge Isiand
Last Edited: 06/10/14
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{g) The tenm “Walgreen Lease” or “Walgreens Lease” shall mean that
Lease of Lot 2 from Declarant as landlord to Walgreen as tenant, and any
amendments, extensions or replacements thereof.

(hy The term "Site Plan” shall mean that site plan of the Project
attached hereto as Exhibit "B” and by reference made a part hereof. Except as
may be otherwise provided in this Declaration, the Site Plan is for identfication
purposes only.

) The term “Driveway” shall mean the driveway in the location within
the Project as designated on the Site Plan as “Driveway”, and shall include all
paving, curbing, adjacent landscaped areas, light standards, Utility Facilities
[defined below] serving such driveway (including light standards), Utility Facilities
providing storm water drainage from such driveway to the Storm Water Detention
Facilities, entrances to adjacent streets, and related improvements.

1), The term “KeyBank” shall mean KeyBank National Association, a
national banking association (or any of its affiliates, subsidiaries, successors or
assigns). KeyBank shall be deemed a third party beneficiary to this Declaration.

(k) The term “KeyBank Lease” shall mean that Ground Lease
Agreement of Lot 1 from Declarant as landlord to KeyBank as tenant, and any
amendments, extensions or replacements thereof.

(1) The term “Operator’ shall mean the party designated from time to
time by Declarant to maintain and operate the Project Common Areas {(defined
below) of the Project. The initial Operator shall be Declarant {or an affiliate of
Declarant). Declarant shall have the right (with the Approval of the Owners) to
designate any other Owner of a Lot as the “Operator”, and if, at such time as
Decilarant no longer owns any real property within the Project, Declarant has not
previously designated any other Owner as the "Operator”, then prior to conveying
the last real property which it owns within the Project Declarant shall designate
another Owner as the "Operator”.

(m} The term "Approval of the Owners" shall mean the affirmative
written vote of those Owners on whose Lots exist in the aggregate more than
seventy-five percent (75%) of the allocable shares of Project Common Area
Costs {defined below) pursuant to Section 3.5(c) below.

(n)  The term “Reciprocal Easement Agreement” shall mean that certain
Reciprocal Easement Agreement dated as of June fé , 2014, by and among
Declarant Lawrence P. Knudsen and Kaye E. Knudsen, and Catherine Lynn
Clayton, Trustee of the Catherine Lynn Ciayton Revocable Trust dated
January 11, 1893, and recorded June /8 . 2014 in Auditor's File No.

CLI-2210406v4

Declaration of Easement/KeyBank/Bainbridge Island
Last Edited. 06/10/14
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20/‘/’06/89/26 of the Kitsap County Recorder's Office, as the same may
be amended, extended, or replaced.

(0} The term “Multi-Purpose Trail” shall mean the multi-purpose trail
which is located adjacent to the western boundary of Lots 1-3 on the Site Plan
and the portion thereof which is contained within Lot 3 as shown on the Site Plan,
and shall include all paved walkways, adjacent landscaping, and any light
standards or other Utility Facilities serving the same.

{p)  The term "Storm Water Detention Facilities” shall mean both (i) the
area within Lot 3 designated as the “Storm Water DetentionMWater Quality Area”
on the Site Plan and (ii) the area within Lot 4 designated as the “Rain Garden
Area” on the Site Plan, and shall include all improvements therein and/or which
serve such areas (including concrete areas, Utility Facilities within and/or serving
such areas (including Common Utility Facilities within the Project Common Area
[inciuding the Driveway] and providing storm water drainage to such areas),
landscaped areas, any portion of the Multi-Purpose Trail which may be contained
within and/or adjacent to such areas, and other improvements within such areas).

(@  The term *Storm Water Detention Lot” shall mean, if elected by
Declarant, the separate Lot created by Declarant from a portion of Lot 3 for
purposes of creating a separate Lot for that portion of the Storm Water Detention
Facilities which are contained within Lot 3, and any future subdivisions thereof.

(r) The term “"Common Utility Facilities” shall mean (i) utility systems
and facilities from time to time situated on or serving more than cone (1) Lot, up to
the buiiding wall of any Building, for use or service in common by more than one
(1) of the Owners or for the service of the Common Areas located cn more than
one Lot, and/or (i} utility systems and facilities from time to time contained within
the Common Areas of the Project and which serve more than one (1) Lot, and
may include, the following: storm drainage, retention and disposal facilities and
sanitary sewer systems, the Storm Water Detention Facilities (and all Utility
Facilities serving the same [including Common Utility Facilities within the Project
Common Area (including the Driveway) and providing storm water drainage to
such areas]), manholes, underground domestic and fire protection water
systems, underground natural gas systems, underground electric power cables
and systems, underground telephone, television, and other telecommunications
cables and systems, irrigation systems for landscaped areas, and all other utility
systems and facilities for such common use or service, including, without
limitation, those installed under the provisions of this Declaration and as
replacements thereto. '

(s)  The term "Separate Utility Facilities” shall mean any of the following
which only serve one (1) Lot and are not for use in common by other Owners:
storm drainage facilities and sanitary sewer systems (including, without limitation,

4
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underground storm and sanitary sewer systems), underground domestic and fire
protection water systems, underground natural gas systems, underground
electric power, underground cables and systems, underground telephone,
television, and other telecommunications cables and systems, irrigation systems
for landscaped areas, and all other underground utility systems and facilities
reasonably necessary for the use or setvice of any Lot.

(t) The term “Utilities Facilities” shall mean Common Ultility Facilities
and/or Separate Utilities Facilities, individually and/or together.

(uy  The term “Monument Sign” shall refer to the proposed monument
sign(s) to be installed and maintained by the Declarant in the location shown on
the Site Plan, which may contain multiple sign panels for the benefit of some of
the Owners (and/or their Occupants) and/or any other parties, as permitted under
Section 2.1(e) below.

(v}  The term "Polly Lane” shall mean and refer to that limited access
driveway designated as “Polly Lane” on the Site Plan, and shall include all
paving, curbing, adjacent landscaped areas, light standards, Utility Facilities
serving such driveway, entrances to the remainder of the Project and/or NE High
School Road, and related improvements.

(w}  The term “Project Common Area” shall mean, collectively, ail of
(i) the Driveway,; (ii) the Storm Water Detention Facilities; (i) Poily Lane; (iv) the
Monument Sign; (v) all Common Utility Facilities, underneath or adjacent to, or
serving, all or any of the Driveway (including the Common Utility Facilities
providing storm water drainage from the Driveway to the Storm Water Detention
Facilities), Polly Lane, the Multi-Purpose Trail, the Monument Sign, and/or any
Common Areas of the Project (including without limitation storm water drainage
from the Driveway to the Storm Water Detention Facilities); and (vi) those other
specified Commeon Areas on the Site Plan.

(x}  The term "Site Plan Requirements” shall mean those requirements
(including maintenance and repair obligations) applicable to all or any portion of
the Project as set forth in the Report and Decision of the Office of the Hearing
Examiner, Bainbridge Island, Washington, dated March 27, 2014 (the “Original
Report”), as amended by the Order on Reconsideration dated May 5, 2014 (the
“‘Report Amendment”), as the same may be amended, modified, and/or
supplemented by the applicable governmental authorities. Copies of the Original
Report and the Amended Report are attached to this Declaration as Exhibit D.

{y)  The term “Constant Dollars” shall mean the present value of the
dollars to which such phrase refers in this Declaration, which shall be determined
by multiplying the dollar amount to be adjusted by a fraction, the numerator of
which is the Current Index Number and the denominator of which is the Base

5
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Index Number. The “Base Index Number” shall be the level of Index for the
month and year during which this Declaration is recorded; the “Current Index
Number” shall be the most recent Index published prior to each calendar year
during the term of this Declaration; and the “Index” shall be the consumer price
index for all urban consumers for the Seattle Metropolitan Area, published by the
Bureau of Labor Statistics of the United States Department of Labor (Base Year
1981-84=100) or any successor index thereto. If publication of the Index is
discontinued, or if the basis of calculating the Index is materially changed, then
Declarant shall determine a substitute Index based upon comparable statistics as
computed by an agency of the United States Government or, if none, by a
recognized responsible periodical or publication of recognized authority which
most closely approximates the result which would have been achieved by using
the original Index.

2. Easements.

2.1 Grant of Easements. Subject to any express conditions, limitations or
reservations contained herein, Declarant hereby declares, grants, establishes,
covenants and agrees that the Lots, and ail Owners and Permittees of the Lots, shall be
benefited and burdened by the following perpetual easements which are hereby
imposed upon the Lots and all present and future Owners and Permittees of the Lots:

(a) (i) A reciprocal, nonexclusive easement for reasonable access,
ingress and egress over all paved driveways, roadways and walkways as
presently or hereafter constructed and constituting a part of the Common Area of
the Lots, including, without limitation, the Driveway and Polly Lane, so as to
provide for the passage of motor vehicles and pedestrians between all portions of
the Common Area of such Lots intended for such purposes, and to and from all
abutting streets or rights of way furnishing access to such Lots; and

(ih A reciprocal, nonexclusive easement for the installation,
operation, use, maintenance, repair and/or replacement of the Multi-Purpose
Trail in the location shown on the Site Plan.

(b} A reciprocal, nonexclusive easement for the parking of vehicles in
the parking areas constituting part of the Common Area of the Lots, as such
parking areas are indicated on the Site Plan and as the same may be modified or
removed from time to time by the Owner of the Lot upon which the parking areas
are located (the "Parking Easement”). Notwithstanding anything herein to the
contrary, to the extent permitted by the Site Plan Requirements and/or applicable
law (without variance), and except as hereinafter set forth, the Owner of each Lot
{(and its Permittees) shall be permitted to sign or otherwise designate up to
seventy-five percent (75%) of the parking spaces (rounded down to the lowest
number, in the event of fractional spaces) on such Owner's Lot as “short-term”
parking spaces or as parking spaces to be used for a limited or specific time
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period, and such signs shall be limited to noting the restriction of the time period
during which such parking spaces may be used and shall not be used for any
other purpose, including without limitation the designation of any name, logo, or
other identification of the particular Owner and/or its Permittees of such Lot
and/or to otherwise indicate in any manner that any parking spaces within such
|ot are for the exclusive use of such Owner and/or its Permittees. The Parking
Easement is for parking by the Owners and their respective Permittees in
connection only with the businesses operated from time to time at the Lots. In no
event shall the Parking Easement be used for delivery vehicle parking, overnight
parking, storage or other parking uses that shall constitute an unreasonably
prolonged use of the Parking Easement. To the extent permitted by the Site Plan
Reguirements and applicable law, each Owner (and/or its Occupants) shall have
the right to enforce such parking restrictions by towing or other means at the cost
and expense of such Owner (and/or of its Occupants).

In addition, so long as the KeyBank Lease is in effect for Lot 1, the Owner
and Occupant of Lot 1 shall have a nonexclusive easement for the parking of
parking vehicles of employees of KeyBank within those parking spaces contained
within Lot 2 and designated as the “Shared Parking Spaces” on the Site Plan in
common with the Owner {(and the Occupants) of Lot 2, and in no event while
such parking rights are in effect shall the Owner of Lot 2 (andfor its Occupants)
be permitted to limit the time during which the Shared Parking Spaces are
permitted to be used as permitted herein.

{c} A reciprocal, nonexclusive easement for (i) the installation,
operation, use, maintenance, repair, and/or replacement of underground storm
water Utility Facilities ("Storm Water Utility Facilities”) (1) within the Common
Area of Lots 3-5 in the locations shown on Exhibit “C" and (2) within the
Driveway. and (ii) with respect to the Driveway and Lots 3-5 only, the right of
such Lots to drain such storm water into the Storm Water Detention Facilities to
the extent, if at all, Utility Facilities are constructed within the Project to provide
storm water drainage from all or any of such Lots into the Storm Water Detention
Facihities.

(d) A reciprocal, nonexclusive easement under and across those parts
of the Common Area that are not within any permissible building areas shown on
the Site Plan, or within any drive-through facilities, trash enclosures, or loading
docks or loading areas, for both (i) the sheet drainage of storm surface waters,
and (i) the installation, use, mainienance, repair and replacement of Ulifity
Facilities for the orderly development and operation of the Common Area and
each building and other improvements from time to time located within the Lots;
provided that (i) the rights granted pursuant to such easements shall at all times
be exercised in such a manner as not to interfere materially with the development
of or with the normal operation of a Lot and the businesses conducted therein, (ii)
once any paving or sub-paving, any sub-surface utility installations, or the initial
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construction of building improvements, on a Lot have been completed, the exact
location of any Ultility Facilities on such Lot for the benefit of another Lot shall be
subject to the approval of the Owner(s) of the burdened Lot (and, as to Lot 2
during the continuance of the Walgreen Lease, shall be subject to the approval of
Walgreen and, as to Lot 1, during the continuance of the KeyBank Lease, shall
be subject to the approval of KeyBank), and (iii) except in an emergency, the
right of any Owner to enter upon the Lot of another Owner for the exercise of any
right pursuant to such easements shall be conditioned upon providing reasonable
prior advance written notice to the other Owner (and to Walgreen, as to any entry
upon Lot 2 during the continuance of the Walgreen Lease, and to KeyBank, as to
any entry upon Lot 1 during the continuance of the KeyBank Lease) as to the
time and manner of entry. All Utility Facilities shall be installed and maintained
below the ground level or surface of the Lot, except for such parts thereof that
cannot and are not intended to be placed below the surface, such as
transformers and control panels, which shall he placed in such location as
approved by the Owner of the affected Lot, Walgreen (as to utility installations on
Lot 2 during the continuance of the Waigreen Lease) and KeyBank {as to utility
installations on Lot 1 during the continuance of the KeyBank Lease). Once the
initial construction on Lot 2 has been completed by the Owner of Lot 2 pursuant
to the Walgreen Lease, thereafter no additional Utility Facilities affecting Lot 2
shall be installed without the written consent of the Owner of Lot 2 and Walgreen
(during the continuance of the Walgreen Lease). No additional Utility Facilities
not specifically shown on the Site Plan affecting Lot 1 shall be installed without
the written consent of the Owner of Lot 1 and KeyBank {during the continuance
of the KeyBank Lease).

(e) Declarant hereby reserves, for the benefit of Lots 2-5 {and/or for the
benefit of any other parties to whom Declarant may grant such rights), a
perpetual sign easement over Lot 1 to maintain the Monument Sign in the
location designated as "Monument Sign” on Lot 1 on the Site Plan, including the
right to install, use, maintain, repair, and/or replace the Monument Sign and all
Utility Facilities serving the same. The rights reserved to Declarant herein shail
include a right of reasonable access over and across Lot 1 for purposes of
installing, using, operating, maintaining, repairing and/or replacing the Monument
Sign (andfor any Utilities Facilities serving the same) and/or any sign panels
located thereon. The rights granted in this Section 2.1(e) shall be subject to all of
the same provisions as are set forth in Section 2.1(d) above, and to all other
applicable provisions of this Declaration.

Declarant hereby grants to the Owners of Lots 2-5 (and/or for the benefit
of any cother parties to whom Declarant may grant such rights), a perpetual,
nonexclusive easement to install, operate, maintain, repair, and/or to replace sign
panels on the Monument Sign, which sign panels shall be of a designated size,
and in a position, as determined by Declarant in Declarant's sole discretion.
Declarant shall have the right to modify or alter the Monument Sign from time to
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time in such manner as Declarant, in its sole discretion, may determine, and/or to
grant rights to any other party, {including any party to the Reciprocal Easement
Agreement) to maintain a sign panel on the Monument Sign, and the rights
granted to the Owners of Lots 2-5 herein (and/or to any other party to whom
Declarant may grant such rights as permitted herein) shall be in common with all
other rights granted by Declarant herein. Declarant shall have the right to
unilaterally execute and record an amendment to this Declaration setting forth
the terms and conditions of the grant (or modification) of any such rights.
Notwithstanding the foregoing or any other provisions of this Declaration, such
sign panels shall be for the use of, and identify, only Occupants of Lots 2-5 and
any party entitled to place a panel on the Monument Sign under the Reciprocal
Easement Agreement, and in no event shall such rights pertain to any party
operating a Bank Operation (as defined in Section 5.2(b) below) in Lots 2-5.

2.2 Indemnification.

(@)  Subject to Section 2.2(b) below, the Operator and each Owner (the
‘Indemnifying Party”) shall indemnify and save harmiess each other Owner (and
its Permittees) and Operator (together, the “Indemnified Parties”) from and
against any and all liabilities, damages, penalties or judgments, any and all
actions, suits, proceedings, claims, demands, assessments, costs and expenses
(including reasonable afttorneys' fees and cosis) incurred in enforcing this
indemnity, arising from (i) injury to person or property sustained by anyone in and
about any of the Lots subject to this Agreement to the extent resulting from the
negligent, intentional or willful acts or omissions of the Indemnifying Party (or its
Permittees, which for this purpose shail not include customers) or (ii) a breach of
a duty imposed by law or by this Agreement upon the indemnifying Party. The
Indemnifying Party shall, at its own cost and expense, defend any and all suits or
actions, just or unjust, which may be brought against the Indemnified Parties or in
which the Indemnified Parties may be included with others upon any such above-
mentioned matter, claim or claims. For the avoidance of doubt, no Owner (ather
than Declarant, ar the Operator if it aiso is an Owner), shall be obligated to
indemnify any other Owner (or its Permittees) or the Operator for any such
matters resulting from the condition of, or any failure to repair or maintain, the
Driveway or any other portion of the Project Common Area, uniess such Owner
(and/or its Occupants) has assumed the obligations to repair and maintain the
portion of the Driveway and/or the portion of any other Project Common Area
within its Lot as permitted under this Declaration.

(b} Each Owner (for itseif and its Pemnittees) and the Operator hereby
waives and releases any and all right of recovery against the other Owner
(and/or against its Permittees) andfor the Operator for any and all loss, or
damage to any property of such Owner (and/or of its Permittees) andfor the
Operator located within or constituting a part of such Owner's Lot, which loss or
damage arises from any type of peril which is (or would be) covered by a special
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form policy of insurance providing coverage on a one hundred percent (100%)
replacement cost basis. Each Owner, and the Operator, shall have its respective
property insurance policies issued in such form so as to waive any right of
subrogation which otherwise might exist. Notwithstanding the foregoing, so long
as the KeyBank Lease is in effect for Lot 1, the waiver provisions of this
Section 2.2(b) shall not be applicable to KeyBank, and the indemnity obligations
of any Indemnifying Party under Section 2.2(a) above shall remain in full force
and effect in favor of KeyBank.

2.3  Access Openings. The opening(s) and access poini(s) contemplated
between the Lots for use of the Driveway, and/or between any Lots for access between
the Lots, are shown on the Site Plan, as contempliated pursuant fo Section 2.1(a)
above, are hereinafter collectively called the "Access Openings.” [n addition, at such
time as any Lots are subdivided by Declarant, Declarant shall have the right to create
additional “Access Openings” and to unilaterally execute and record an amendment {o
this Declaration setting forth such additional "Access Openings” which shall be subject
to the terms and conditions of this Declaration. The Access Qpenings shall in no event
be blocked, closed, altered, changed or removed and shall at all times remain in place
as shown on the Site Plan, provided that the Owners of any Lots shall have the right to
alter, relocate, change, or close any Access Openings between the respective Lots of
such Owners and to unilaterally execute and record an amendment to this Declaration
reflecting such change provided that (i) with respect to any change of any Access
Opening affecting Lot 1, during the continuance of the KeyBank Lease, the express
written consent of KeyBank shall be required, and (i) with respect to any changes to
any Access Opening affecting Lot 2, during the continuance of the Walgreen Lease, the
express written consent of Walgreen shall be required. There shall be maintained
between the Access Openings a smooth and level grade fransition to allow the use of
the Driveway, and of Access Openings between Lots, for pedestrian and vehicular
ingress and egress as set farth in Section 2.1(a) above. Each Owner shall (or shall
cause its Permitiees to) keep and maintain, at its sole cost and expense, the portion of
the Access Openings located from time to time on its respective Lot in good order,
condition and repair.

2.4 Reasonable Use of Easementis.

(a) The easements herein above granted shall be used and enjoyed by
each Owner and its Permittees in such a manner so as not ta unreasonably
interfere with, abstruct or delay the conduct and operations of the business of
any other Owner or its Permittees at any time conducted on its Lot, including,
without limitation, public access to and from, parking for and the use of any drive-
through facilities associated with said business, and the receipt or delivery of
merchandise in connection therewith. Without limitation, for purposes of this
Declaration, once KeyBank shall have commenced its business operations on
Lot 1, and so long thereafter as KeyBank is conducting business operations on
Lot 1 for purposes of the Bank Operation, the term “unreasonable interference”

10

CL1-2210406v4

Declaration of Easement/KeyBani/Bainbridge Island
Last Edited: 06/10/14

729951173




201406180127 06/18/2014 02:34:57 PM  Page 12 of 126

shall include any impeding of access to KeyBank’s bank branch, parking lot
ingress or egress, parking spaces, parking lot circutation or drive-up banking
facilities located on Lot 1 during KeyBank's normal business hours of 9:00 AM ~
4:00 PM Mondays — Thursdays, 9:00 AM — 6:00 PM Fridays, and 9:00 AM — 1:00
PM Saturdays.

(b)  Once the Driveway, Polly Lane, the Storm Water Detention
Facilities, Multi-Purpose Trail and Utility Facilities are installed pursuant to the
easements granted in Section 2.1 hereof, no permanent building, structures,
trees or other improvements inconsistent with the use and enjoyment of such
easements (excluding pavement, landscaping and other improvements typically
found in common areas of shopping centers) shall be placed over or permitted to
encroach upon the Driveway, Polly Lane, Storm Water Detention Facilities, Multi-
Purpose Trail, and/or the Utility Facilities. The Owner of the Lot served by any
Utility Facilities shall not unreasonably withhold its consent to the reasonable
relocation of any portion thereof requested by the Owner of a Lot upon which
such Utility Facilities are located, at such requesting Qwner's sole cost and
expense, 80 long as water detention and drainage services or utility services, as
applicable, to the other Lots are not unreasonably interrupted and the remaining
provisions of this Declaration (including those of this Section 2.4) are complied
with from time to time. No such relocation affecting Lot 2 or the water detention
and drainage services or utility service(s) thereto shall be performed without the
consent of Walgreen (during the continuance of the Walgreen Lease). No such
relocation affecting Lot 1 or the water detention and drainage services or utility
service(s) thereto shall be performed without the consent of KeyBank (during the
continuance of the KeyBank Lease).

(c) Once commenced, any construction undertaken in reliance upon an
easement granted herein shali be diligently prosecuted to completion, so as to
minimize any Interference with the business of any other Owner and its
Permittees. The right of any Owner to enter upon a Lot of another Owner for the
exercise of any right pursuant to the easements set forth in this Declaration, or to
prosecute work on such Owner's own Lot if the same materially interferes with
utility or drainage easements or easements of ingress, egress or access to or in
favor of another Owner's Lot, shall be subject to the notice provisions described
in Section 2.1(d) above, and shall be undertaken only in such a manner so as to
minimize any interference with the business of the other Owner and its
Fermittees. In such case, no affrmative monetary obligation shall be imposed
upon the other Owner (and/or its Permittees), and the Owner undertaking such
work shall with due diligence repair at its sole cost and expense any and all
damage caused by such work and restore the affected portion of the Lot upon
which such work is performed fo a condition which is equal to or better than the
condition which existed prior to the commencement of such work. in addition, the
Owner undertaking such work shall pay all costs and expenses associated
therewith and shall indemnify and hold harmless the other Owner(s) and its
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Permittees from all damages, losses, liens or claims attributable to the
performance of such work.

{d}  No barriers, fences, grade changes or other obstructions shall be
erected so as to impede or interfere in any material way with the free flow of
vehicular and pedestrian traffic over, across, and/or through the Driveway and/or
Polly Lane (or any portions thereof), any Access Opening, and/or between those
portions of the Project from time to time devoted to pedestrian access, vehicular
roadways or parking area, or so as to in any manner unreasonably restrict or
interfere with the use and enjoyment by any of the Owners of the rights and
easements created by this Article 2. The preceding sentence shall not prohibit
the reasonable designation and relocation of traffic and pedestrian lanes,
provided that any such relocation of traffic and/or pedestrian lanes shall remain
subject to the remaining terms and conditions of this Declaration. |In addition,
each Owner may temporarily close or block traffic on its Lot for the time
necessary for the purpose of protecting ownership rights and preventing creation
of easements to the public and unrelated third parties, and may temporarily fence
off portions of its Lot as reasonably required for the purpose of repair,
construction and reconstruction.

2.5 Aliocation of Rights upon Subdivision. If any Lot is subdivided, all
easements and other rights and obligations set forth in this Section 2 shall benefit and
be binding upon each subdivided portion of such Lot, provided, however, that the
allocation of sign rights on the Monument Sign pursuant tc Section 2.1(e) above shall
be determined by Declarant in accordance with the terms and conditions of
Section 2.1(e) above.

26 Project Development. Declarant shall have the right, in connection with its
development of the Project, to subdivide, reconfigure, and/or otherwise change the Lots,
the location andfor design of any Utilities Facilities, the location and design of any
Common Area within the Project, and/or the location, size, and/or configuration of any
buildings within the Project in such manner as Declarant in its sole discretion may
determine; provided, however, that (a) in no event shall Declarant materially change or
reconfigure the Driveway, and (b) in no event shall Declarant modify or change the
location or configuration of Lot 1 andfor Lot 2, any Utilities Facilities serving the same,
the locaticn, size, or configuration of any building or Common Area within either Lot 1
and/or Lot 2, and/or any portion of the Driveway located adjacent to either Lot 1 and/or
Lot 2, without the prior written consent of {i) Walgreen, during the continuance of the
Walgreen Lease, with respect to Lot 2, or (ii) KeyBank, during the continuance of the
KeyBank Lease, with respect to Lot 1.

3 Maintenance.
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3.1 General Until such time as improvements are constructed on a Lot, the
Owner thereof shall maintain the same in a clean and neat condition and shall take such
measures as are necessary to control grass, weeds, blowing dust, dirt, litter or debris.

3.2 Buildings and Appurtenances Thereto. Each Owner covenants to keep
and maintain, at its sole cost and expense, the building(s) located from time to time on
its respective Lot in good order, condition and repair. Except as otherwise provided
herein, once constructed, in the event of any damage to or destruction of a building on
any Lot, the Owner of such Lot shall, at its sole cost and expense, with due diligence
either (a) repair, restore and rebuild such building to its condition prior to such damage
or destruction {or with such changes as shall not conflict with this Declaration), or (b)
demolish and remove all portions of such damaged or destroyed building then
remaining, including the debris resulting therefrom, and otherwise clean and restore the
area affected by such casualty to a level, graded condition. Nothing contained in this
Section 3.2 shall be deemed to allow an Owner to avoid, or to impose on any
Permittees, a more stringent obiigation for repair, restoration and rebuilding than may
be contained in a lease or other written agreement between an Owner and such
Owner’s Permittees.

3.3 Common Area. Subject to Sections 3.4 and 3.5 below, each Owner of a
Lot covenants at all times during the term hereof to operate, maintain and replace or
cause to be operated, maintained and repaired, at its expense all Common Area located
on its Lot (provided that sc long as the KeyBank Lease is in effect, the Owner of Lot 1
shall not be obligated to maintain the Project Common Area within Lot 1, which
maintenance shall remain the responsibility of Declarant or the Operator) in good order,
condition and repair. Following the construction of improvements thereon, maintenance,
operation and replacement of such Common Area shall include, withoutf limitation,
maintaining, repairing and replacing all sidewalks and the surface of the parking and
roadway areas, removing all snow, ice, papers, debris and other refuse from and
periadicaily sweeping all parking and road areas to the extent necessary to maintain the
same in a clean, safe and orderly condition, maintaining appropriate lighting fixtures for
the parking areas and roadways, maintaining marking, directional signs, lines and
striping as needed, maintaining fandscaping, maintaining signage in good condition and
repair, and performing any and all such other duties as are necessary to maintain such
Common Area in a clean, safe and crderly condition and/or otherwise required under
the Site Plan Requirements.

Once constructed, in the event of any damage to or destruction of all or a portion
of the Common Area on any Lot, the Owner of such Lot shall, at its sole cost and
expense, with due diligence repair, restore and rebuild such Common Area to its
condition prior to such damage or destruction (or with such changes as shall not conflict
with this Declaration).

Notwithstanding the foregoing, with respect to any damage or destruction to the
Project Commaon Area within any Lot, the Operator shall perform all restoration of such
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damaged Project Common Area (unless any Owner of any Lot [or its Occupants] has
agreed to perform such restoration with respect to any Project Common Area within its
Lot, in which event such Owner [or its Occupants] shall perform such work in
accordance with the requirements of this Declaration), and the Operator shall
substantially complete ali such required restoration within sixty (60) days after the
occurrence of such damage or destruction. All such restoration work shall be performed
in a prompt and diligent manner, in a good and workmanlike manner, and in accordance
with the terms and conditions of this Declaration. The Operator (and/or the applicable
Owner [or its Occupants], as the case may be) shall coardinate the performance of such
work with the Owner (and its Permittees) of each Lot to avoid any interference with the
performance of any of the work then being performed (or the conduct of any business
operations then being conducted) on such Lot.

Subject to the terms and conditions of this Declaration, the Site Plan
Requirements, and applicable law, each Owner reserves the right to aiter, modify,
reconfigure, relocate andfor remove the Common Areas or building areas on its Lot,
subject to the following conditions: (i) as to any such changes of the Common Area on
Lot 2, during the continuance of the Walgreen Lease, the express written consent of
Walgreen shall be required, and as any such changes of the Common Area on Lot 1,
during the continuance of the KeyBank Lease, the express written consent of KeyBank
shall be required; (i) the Driveway and Polly Lane, and ingress and egress thereto, the
Access Openings, and ingress and egress to and from the Lots and adjacent streets
and roads, shall not be so altered, modified, relocated, blocked and/or removed without
the express written consent of all Owners; (jii} any Access Openings between any Lots
shail not be altered, modified, relocated, blocked and/or removed without the express
written consent of all directed affected Owners, Walgreen {during the continuance of the
Walgreen Lease, with respect to any Access Opening between Lot 2 and any other Lot)
and KeyBank (during the continuance of the KeyBank Lease with respect to any Access
Opening between Lot 1 and any other Lot); (iv) the same shall not violate any of the
provisions and easements granted in Section 2; and (v) the requirements of Section 3.2
of this Declaration shall be complied with from time to time.

3.4  Utilties. Each Owner shall at all times during the term hereof construct,
operate, maintain and replace, or cause to be constructed, operated, maintained and
replaced, in good order, condition and repair, at its sole expense, any Separate Utility
Facilities exclusively serving the Lot of such Owner and from time to time existing on
such Owner’s Lot or on the Lot of another Owner pursuant to an easement described
herein. Each Owner on whose Lot are located any Commeon Utility Facilities and which
serve the Lot of such Owner shall at all times during the term hereof be jointly and
severally responsible for constructing, operating, maintaining and replacing, or causing
to be constructed, operated, maintained and replaced, in good order, condition and
repair, at its sole expense, such Common Utility Facilities from time to time located on
such Owner’s Lot. In addition, if any Lot is served by any Common Utility Facilities
located on other Lots, then the Owner of the Lot which is served by such Common
Utility Facilities located on other Lots shall be jointly and severally responsible, with the
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Owner(s) of the other Lot(s) on which the Commaon Utility Facilities serving the first
Owner's Lot are also ocated, for constructing, operating, maintaining and replacing, or
causing to be constructed, operated, maintained and replaced, in good order, condition
and repair, at sole expense, such other Common Utility Facilities located on such other
Lot(s). In no event shall any Owner be responsible for the operation, maintenance,
repair, and/or replacement of any Common Utility Facilities located on its Lot but which
do not serve such Lot. Declarant or the Operator shall at all times during the term
hereof construct, operate, maintain and replace, or cause to be constructed, operated,
maintained and replaced, in good order, condition and repair, all Common Utility
Facilities in the Project Common Area (unless any Owner [or its Occupants] has elected
to perform such operation, maintenance and/or replacement with respect to those
Common Utility Facilities located within its Lot, in which event such Owner [and/or its
Occupants] shall perform such operation, maintenance, and/or replacement in
accordance with the terms and conditions of this Declaration).

3.5 Maintenance by Operator.

(a) Commencing on the date the first Owner (and/or its Occupants) opens for
business in the Project, the Operator shall operate, maintain, repair and replace the
Project Common Area in good order, condition and repair. The Operator may hire
companies affiliated with it to perform such maintenance and repair obligations,
provided the rates charged by such affiliated companies are competitive with those of
other companies furnishing similar services in the metropolitan area in which the Project
is located. Subject to all of the same conditions, limitations, requirements and
protections as are set forth in this Declaration applicable (or with respect) to other
entries onto and activities on the Lots, the Operator (and its agents, employees, and
contractors) shall have a license to enter upon each Lot to perform its obligations
herein.

Notwithstanding the foregoing, any Owner (and/for its Occupants) shall have the
right to separately assume and perform all obligations of the Operator herein with
respect to that portion of the Project Common Area contained within its Lot, in which
event (i) the Operator shall cause such Owner (and/or its Occupants} to, and such
Owner (and/or its Occupants) shall, perform all such obligations in accordance with the
terms and conditions of this Declaration, and (i) each other Owner {and its Occupants)
shall have the same rights and remedies with respect to any failure to do so as though
the same was the direct obligation of the Operator hereunder.

(b) “Project Comman Area Costs” shall include, without limitation, all costs
and expenses incurred by Operator in the operation, management, maintenance,
insurance (including deductible portions up to a maximum of $50,000), repair, and/or
replacement of Project Common Area and/or any Comimon Areas which Declarant
andfor Operator are required to maintain under applicable iaw and/or the Site Plan
Requirements (such as those portions of the Multi-Purpose Trail which may be adjacent
to, but not within the boundaries of the Project), including without limitation the cost of
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supplies; pemits and inspections; security; sign maintenance and replacement for
directionai, traffic, and similar signs; costs of equipment or rental; maintenance, repair,
and/or replacement of landscaping; maintenance, repair, and replacement of curbing,
traffic island and similar improvements; costs of insurance; costs of all ulilities
consumed in the performance of such obligations and/or in the operation, maintenance,
repair and replacement of the Project Common Areas andfor such Common Areas;
costs of all obligations performed under, and/or sums paid under, the Reciprocal
Easement Agreement and/or the Site Plan Regquirements with respect to the Project
Common Areas and/or such Common Areas; costs of snow and ice removal, sweeping
costs; costs of personnel and/or contractors engaged to perform such obligations;
maintenance, repair, and/or replacement of all paving; cleaning and removal of refuse
and debris (including periodic sweeping); maintenance, repair and replacement of
Common Utility Facilities; and an aggregate administrative fee to Operator of five
percent (5%) of the foregoing costs.

Notwithstanding the foregoing, with respect to all costs and expenses that are
included within "Project Common Area Costs” that are deemed, pursuant to generally
accepted accounting principles, to constitute “capital expenditures”, then for purposes of
calculating “Project Common Area Costs” herein, (i} for the year in which such capital
expenditures are incurred, the portion thereof which is equal to or less than Fifty
Thousand Dollars ($50,000) shall be included within “Project Common Area Costs”, and
(i) the portion of such capital expenditures which exceeds Fifty Thousand Doliars
{($50,000) shall be amortized over a period equal to the lesser of (1) the useful life of the
items to which such capital expenditures pertains, as determined in accordance with
generally accepted accounting principles, or (2) ten {10) years, and the portion thereof
which exceeds Fifty Thousand Dollars ($50,000) shall be payable by the Owners in
subsequent calendar years based upon an amount equal to the lesser of (1) Fifty
Thousand Dollars (550,000) in the aggregate or (2) the remaining unamortized portion
thereof as set forth herein.

(c) Each Lot shall be responsible for its prorata share of all Project Common
Area Costs, which “prorata share” shall be based upon the usable area contained within
each Lot as compared to the total usable area contained within all Lots in the Project, as
shown on Exhibit “E" attached hereto and made a part hereof. As of the date of this
Declaration, the total usable area within the Project is 5.84 acres, and the total usable
area within each Lot, and its allocable share of the Project Common Area Costs based
upon its total usable area as compared to the total usable area within the Project, as
shown on Exhibit “E”, is as follows;
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Lot Total Usable Area |  Allocable Share
o (In Acres) : -
1 ' .69 11.82%
2 1.40 23.97%
3 1.22 20.89%
4 | 1.16 19.86%
5 1.37 23.46%
TOTAL: | 584 |  100.00%

If any Lot is subdivided, consclidated with ancther Lot, or otherwise reconfigured or
changed, Declarant (and/or the respective Owners of such Lot(s)) shall determine the
respective allocation of the original allocable share of such Lot(s) to such subdivided,
consolidated, reconfigured, or changed Lot{s) and shall have the right to unilaterally
execute and record an amendment to this Declaration reflecting such reallocation.
Each Lot shall be obligated to commence contributing to Project Common Area Costs at
such time as the Owner (and/or its Occupants) first opens for business in any building
contained on such Lot.

Notwithstanding the foregoeing, if any Owner (or its Occupants) shall assume any
obligations of the Operator to perform all or any of the cbligations of the Operator under
this Declaration with respect to any portion of the Project Common Area located on the
Lot of such Owner, then (i) for purposes of calculating the allocable share of Project
Common Area Costs allocable to the remaining Lots, the obligations which such Owner
(or its Occupants) assumes shall be excluded from “Project Common Area Costs” to
which the remaining Lots are required to contribute, and (ii) the allocable share of
Project Common Area Costs previously allocated to the Lot for which such Owner (or its
Occupants) elects to perform such obligations shall be excluded in determining the
allocable share of all remaining Lots of all remaining Project Common Area Costs. As
an example, if an Owner of a Lot elected to maintain and repair the portion of the
Driveway contained within its Lot, then for purposes of calculating the "Project Common
Area Costs” applicable to the Driveway for the remaining Lots, (i) “Project Commoen
Area Costs” shall not include any costs of maintaining or repairing such portion of the
Driveway contained within such Lot, and (i) the allocable share of such Lot shall be
excluded from the denominator in determining the allocable share of the remaining Lots
of all Project Common Area Costs applicable to the remaining portions of the Driveway
in the Project.

As soon as reasonably practicable after the commencement of each calendar
year, Operator shall provide to each Owner an estimated budget for the anticipated
Project Common Area Costs for the current calendar year, which shall be subject {o
adjustment from time to time during such calendar year. Each Owner shall pay to the
Operator, in equal monthly payments, in advance, its prorata share of the Project
Common Area Costs based upon the amounts set forth in such budget. Within one
hundred twenty (120} days after the end of each calendar year, Operator shall provide
to each Owner a statement sefting forth the actual Project Common Area Costs incurred
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during such previous calendar year, and the share of each Owner thereof. If the
amount paid by any Owner for such calendar year shall exceeded its prorata share,
Operator shall refund such excess amount to such Owner at the time such statement is
delivered by Operator to such Owner; if the amount paid by any Owner for such
calendar year shall be less than its prorata share, such Owner shall pay the balance of
its prorata share to Operator within thirty (30) days after receipt of such statement.

In addition, upon request by any Owner of any Lot, the Operator shail (i} deliver
all information required herein (including the estimated budgets, statements, and other
information) directly to the Occupants of the Lot owned by such Owner, and (ii) receive
all payments of Project Common Area Costs required to be paid by such Lot herein
directly from such Occupants, until such time as such Owner may again deliver written
notice to the Operator to recommence delivering such information to, and receiving
such payments from, such Owner directly. Upon the delivery of any such written notice
by any Owner to the Operator pursuant to an agreement between such Owner and such
Occupants, the Occupants of the Lot owned by such Owner shall be jointly responsible
with such Qwner for the performance of all obligations of such Owner under this Section
3.5, and shall have the right to exercise all rights of Owner under this Section 3.5, with
respect to the Lot owned by such Owner. Notwithstanding any other provision of this
Declaration, so long as the KeyBank Lease is in effect for Lot 1, the Operator shall
deliver to KeyBank all of the information described in item (i) above, whether or not
KeyBank shall be making direct payments to the Operator as described in this
paragraph.

Within two (2) years after receipt of any statement for any calendar vear, each
Owner (and/or its Occupants) shall have the right to review the books and records of
Operator pertaining to all Project Common Area Costs for the calendar year covered by
such statement. The party reviewing such books and records shall notify Operator of
such proposed review at least twenty (20) days prior to the designated review date.
EFach Owner shall have the right to review the Project Common Area Costs for any
calendar year only once. With respect to any review of Operator's books permitted
herein (i) such review shall be conducted no later than sixty (60) days after delivery of
the written notice to Operator required herein, (ii) all information with respect to such
review shall be maintained on a confidential basis, and (iii) all objections, if any, to
Project Common Area Costs shall be delivered to Operator in writing and in reasonably
sufficient detail, and must be received by Operator within sixty (60) days after the date
on which such party is first permitted o review such books and records, and any such
objections not received by Operator within such sixty (60) day period are hereby waived
by such party. If Operator shall dispute any objections raised by any party, then
Operator and such party shall endeavor in good faith to reconcile such dispute within
thirty (30} days after delivery by Operator to such party of Operator's notice disputing
any or all such objections, and if Operator and such party are unable to resolve such
dispute, then Operator and such party shall jointly select an independent accountant,
which accountant shall resolve such dispute within thirty (30) days after its selection,
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and such decision shall binding upon Operator and such party. The fees of such
accountant shall be paid equally by Operator and such party.

(d) Notwithstanding anything to the contrary set forth herein:

(i} If any Lots drain storm water from such Lots through Utility
Facilities to the Storm Water Detention Facilities, then all Project Common
Area Costs with respect to the Storm Water Detention Facilities shall be
allocated solely to those Lots (other than Lots 1 and 2) on a prorata basis,
based upon the total usable area within each Lot as compared to the
aggregate, total usable area in all Lots draining storm water through Utility
Facilities to the Storm Water Detention Facilities. Notwithstanding
anything to the contrary contained herein, all Lots shall continue to
contribute to all Project Common Area Costs with respect to the Common
Utilities Facilities providing storm wafer drainage from any Project
Common Area (including the Driveway) to the Storm Water Detention
Facilities.

(i} All Project Common Area Costs with respect to the
Monument Sign shall be allocated solely to Lots 2-5, and the “prorata
share” for each such Lot shall be a fraction, the numerator of which shall
be the area of the sign panel permitted to be maintained by such Lot on
the Monument Sign, and the denominator of which shali be the aggregate
area of all sign panels maintained by all Lots on the Monument Sign.

4, Construction Requiremenis.

{a) Every building (including its appurtenant Common Area
improvements), now or in the future constructed on any Lot shall be constructed,
operated and maintained so that the same is in compliance with the Site Plan
Requirements and all other applicable governmental requirements.

{b}  Any exterior construction performed on any Lot shall, except in the
event of emergency, casualty, or condemnation or as may be required to comply
with applicable law, be performed only during the hours of 7:00 a.m. — 8:00 p.m.
Nothing contained herein shall be deemed to limit the right of any Owner (or its
Permittees) to perform interior construction at any time. In addition, during the
performance of such construction on any Lot, the Owner (andfor its Permittees)
performing such work shall use reasonable efforts to avoid adversely affecting
the respective rights granted to each Owner (and its Permittees) under Section 2
of this Agreement, provided that such Owner (and/or its Permittees) shall have
the right to temporarily block access through any access drives contained within
the Lot (but excluding the portion of the Driveway contained within such Lot) of
such Owner in connection with any work being performed within such driveways
(provided that (i) such Owner [and/or its Permitiees] shall use reasonable efforts
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to minimize the period of such blockage, and (i) to the exient possible,
reasonable access through such driveways [or an alternative access route] shall
at all times be provided).

{c) If any mechanic's lien is filed against the Lot of any Owner as a
result of services performed and materials furnished for the use of another
Owner (and/or its Permittees), the Owner permitting or causing such lien to be so
filed shall cause such lien to be discharged within thirty (30) days after written
notice thereof, and shall indemnify, defend, and hold the other Owner {and its
Permittees) hamless from any liability, loss, damage, costs or expenses arising
as a result of such lien.

5. Restrictions.

51  General. Each Lot shall be used for lawful purposes in conformance with
all restrictions imposed by all applicable governmental laws, ordinances, codes, and
regulations, and no use or operation shall be made, conducted or permiited on or with
respect to all or any portion of a Lot which is illegal. In addition to the foregoing,
throughout the term of this Declaration, it is expressly agreed that neither all nor any
portion of a Lot shall be used, directly or indirectly, for purposes of disco, bowling alley,
pool hall, billiard parlor, skating rink, roller rink, amusement arcade {meaning a facility
with in excess of five (5) video or similar amusement games), a theater of any kind,
adult book store, adult theatre, adult amusement facility, any facility primarily selling or
displaying pornographic materials or having such displays, auction house, flea market,
gymnasium, blood bank, tattoo parlor, funeral home, sleeping quarters or lodging
(except for a national or regional hotel chain [*national” or “regional” herein shail mean
that such chain has not less than fifty {50) hotels]), the outdoor housing or raising of
animals, the long term (i.e., for more than five {5) consecutive days) storage of
automobiles, boats or other vehicles, any industrial use (including, without limitation,
any manufacturing, smelting, rendering, brewing (except as part of a brew pub or similar
establishment), refining, chemical manufacturing or processing, or other manufacturing
uses), any mining or mineral exploration or development except by non-surface means,
a car wash, a carnival, amusement park or circus, an assembly hall, banquet hall
(provided that a banquet hall within a hotel or similar commercial todging facility
permitted herein shall be pemmitted), auditorium or other place of public assembly, off-
track betting establishment, bingo hall, any use involving the use, storage, disposal or
handling of hazardous materials or underground storage tanks in violation of applicable
environmental laws, statutes and regulations, any use which may adversely affect the
water and sewer services supplied to a Lot, a church, temple, synagogue, mosque, or
the like, any facility for the sale of paraphernalia for use with illicit drugs, any facility for
the sale of marijuana, any cocktail lounge, bar or other establishment primarily selling
alcoholic beverages for on-premises consumption (except in connection with or
incidental to the operation of a restaurant or any other use not restricted under this
Section 5.1), any secondhand store, odd lot, closeout or liquidation store (excluding,
however, national chains which may sell secondhand merchandise, including but not
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limited to existing chains under the trade names of “Buy Backs”’, "Pay it Again Sam”,
etc.), or a massage parlor (provided that the provision of massage services in a clinic,
spa or beauty salon and/or the provision of therapeutic massages for health or medical
purposes, shall not be prohibited herein).

5.2  Additional Restrictions.

(a)  Throughout the term of this Agreement, it is expressly agreed that
neither all nor any portion of any Lot, other than Lot 2, shall be used, directly or
indirectly, for purposes of the operation of a drug store or a so-called prescription
pharmacy or prescription ordering, processing or delivery facility, whether or not
a pharmacist is present at such facility, or for any other purpose requiring a
qualified pharmacist or other person authorized by law to dispense medicinal
drugs, directly or indirectly, for a fee or remuneration of any kind. The foregoing
shall not apply to doctors, dentists, veterinarians, or other medical service
providers, to the extent any of the foregoing parties write prescriptions for
medtcine or drugs, provide sample doses of medicinal drugs to their patients
during office visits, whether or not any fee or remuneration is received therefor
and/or administer medicinal drugs to their patients during office visits whether or
not any fee or remuneration is received therefor.

In addition, throughout the term of this Agreement, it is expressly agreed
that neither all nor any portion of any Lot, other than Lot 2, shall be used, directly
or indirectly, for purposes of (i) the sale 'of so-called health and/or beauty aids
and/or drug sundries (except that this provision shall not prohibit the (1) devotion
of the lesser of fifteen percent {15%) of the total square footage of available
combined sales or display area or two hundred fifty (250) square feet to the
incidental sale of health and beauty aids and/or drug sundries or (2) operation of
a beauty salon and/cr a nationai or regionally recognize spa); (i) the operation of
a business in which photofinishing services (including, without limitation, digital
photographic processing or printing, or the sale of any other imaging services,
processes or goods) or photographic film are offered for sale {except that this
provision shall not prohibit the operation of a business that provides in-store or
on-line printing and design services, office and business support services, sign or
banner production services or shipping or packaging services such as a UPS
store or Fed Ex/Kinko's store); (ili) the operation of a business in which greeting
cards and/or gift wrap are offered for sale (except that this provision shall not
prohibit the devotion of the lesser of fifteen percent (15%) of the total square
footage of available combined sales or display area or two hundred fifty (250)
square feet to the incidental sale of greeting cards and/or gift wrap); (iv) the
operafion of a business in which prepackaged food items for off premises
consumption are offered for sale (provided however, that ancillary sales of
prepackaged food itemns associated with a restaurant shall not be prohibited, and
further provided that the devotion of the lesser of fifteen percent (15%) of the
total square footage of available combined sales or display area or two hundred
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fifty (250) square feet to the incidental sale of prepackaged food shall not be
prohibited by this provision}; or (v) the operation of a so-called "Dollar” or similar
store which sells and/or advertises the sale of any products then also typically
sold in a Walgreens drugstore at a specific price point or below a specific deeply
discounted price level (e.g., a “Dollar” or “$.99" store). In addition, throughout the
term of this Agreement, it is expressly agreed that no portion of either Lot 1 or
Lot 3 which is immediately adjacent to Lot 2 shall be used for purposes of (i) a
national or regicnal hotel chain as permitted under Section 5.1 above, (i) a
massage parlor as permitted under Section 5.1 above, or (i) a gymnasium, sport
or heaith club.

(b)  Throughout the term of this Declaration, it is expressly agreed that
no Lot (nor any portion thereof), other than Lot 1, shall be used, directly or
indirectly, for the operation of a bank, credit union, savings and loan association,
lending or mortgage brokerage service or other financial institution or business
that provides banking, lending or other financial services generally offered by
commercial banks and/or operates automatic teller machines ("ATMs") or after-
hours deposit devices (each such operation is referred to herein as a “Bank
Operation”); provided, however, that this Section 5.2(b) shall not prohibit the
operation of ATMs that do not have drive-up access in connection with a
business that is not otherwise a Bank Operation.

{c) Subject to Section 5.2(e) below, Declarant shall have the right to
amend this Declaration to impose on each of the Lots a reasonable use
restriction directly protecting the primary use of any Occupants on any Lot with
whom Declarant (or its successor assignee) enters inio a lease or purchase
agreement prior to the date which is five (5) years after the date of this
Declaration. If Declarant shall elect to amend this Declaration as permitted
herein, then Declarant shall provide written notice to all Owners of such
amendment, together with a copy of the amendment to this Declaration fo be
recorded by Declarant. From and after the date of recordation of such
amendment, all Lots specified in such amendment as being subject to such
restriction shall thereafter be subject to such restriction until the earlier to occur of
(1) the date on which such restriction terminates in accordance with the terms and
conditions of the lease or purchase agreement which contained such restriction
or (i) the date which is ten (10) years after the date of recordation of such
amendment to this Declaration reflecting such restriction, and thereafter such
Lots no longer shall be subject to such restrictions. In such event, the Owner on
whose Lot such pre-existing lease has been executed shall deliver to any
requesting Owner of any other Lot a copy of the applicable provisions contained
in such previously executed lease refiecting the permitted use of the premises
contained within the Lot of such Owner subject to such previously executed
lease. In addition, if any Owner shall, at the time of recordation of any such
amendment, then be using its Lot for purposes which are otherwise subject to
such restriction, then such Owner shall continue to have the right to use its Lot in
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the manner used prior to the recordation of such amendment. In no event shall
any such restriction in any manner restrict the use of Lot 1 for a Bank Operation,
or restrict the use of Lot 2 for any of the purposes described in Section 5.2(a)
above.

(d}  Declarant (or the applicable Owner, if Declarant no longer owns the
applicable Lot) shall have the right to amend this Declaration at such time as any
use restriction created by Declarant pursuant to this Section 5.2 shall terminate in
accordance with the terms and conditions of the lease or purchase agreement of
any Lot in which such use restriction was contained, and from and after the date
of recordation of any such amendment by Declarant, such use restriction, as
created by Declarant pursuant to this Section 5.2(c), shall terminate and be of no
further force or effect.

(@)  Notwithstanding anything to the contrary contained in this Section
5.2(c), the existing terms and conditions of the KeyBank Lease and the Walgreen
l.ease, as of the effective date of this Declaration, shall be controlling in the event
of any conflict between the terms and conditions of this Section 5.2(c) and such
existing terms and conditions of the KeyBank Lease and/or the Walgreen Lease.

{f) The restrictions set forth in this Section 5.2 may be enforced by
Declarant andfor by any Owner and/or any Permittees of the Lot for whose
benefit the restriction has been created.

5.3 Drive-Throughs. No facility on any Lot for vehicular drive-up or drive-
through, in which the stopping or standing of motor vehicles in line at a location for drop
off and/or pickup is intended (as, for example, at a restaurant, car wash, pharmacy or
bank), shall be constructed, used or operated in any manner such that motor vehicles in
line at such facility stop or stand onto another Lot, or onto the Driveway in a manner so
as o impair access to or from another Lot, or otherwise interfere with the normal pattern
and flow of pedestrian or vehicular traffic on and across another Lot and/or the
Driveway. Nothing contained herein shall be deemed to affect the drive-through serving
the building for Walgreen to be initially constructed on Lot 2 by the Owner thereof or the
drive-through facilities that may be initially constructed on Lot 1 by KeyBank or the
Owner thereof, both of which are hereby expressly approved. In addition, valet parking
on any Lot, in which the stopping or standing of motor vehicles at a location for drop off
and/or pick up of passengers is intend, shali not be operated in any manner such that
motor vehicles shall stop or stand on any other Lot and/or the Driveway so as to
interfere with the normal pattern and flow of pedestrian or vehicular traffic on and across
the Lots and/or the Driveway.

54 Legal Compliance.

(a) Subject to Section 5.4(b) below, each Owner shall cause (i) its Lot
(except as may be the responsibility of another Owner(s) as described in items
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(i) and {ii) hereof), (ii) any Separate Utility Facilities exclusively serving the Lot of
such Owner and from time to time existing on the Lot of another Owner pursuant
to an easement described herein, and (iii) any Common Utility Facilities serving
the Lot of such Owner and from time to time focated either on the Lot of such
Owner and/or on the Lot of another Owner pursuant to an easement described
herein, all to comply with the Site Plan Requirements and with all other
applicable requirements of law and governmental regulations applicable to such
Lot, and in no event shall any such Owner (or its Permittees) viclate any of the
Site Plan Requirements with respect to its use and/or occupancy of the Lot
and/or its use of the Common Areas in the Project.

(b)  Notwithstanding anything to the contrary set forth in Section 5.4(a)
above, the Operator shall cause all Project Common Area on each Lot to comply
with the Site Plan Requirements and with all other applicable requirements of law
and governmental regulations applicable to such Project Common Area, provided
that any Owner (or its Occupants) shall have the right to assume responsibility
for such compliance obligations, and in such event (i) the Operator shall cause
such Owner (andfor Occupants) tc, and such Owner (and/or QOccupants) shall,
cause all such compliance obligations to be performed in accordance with the
terms and conditions of this Declaration, and (ii) each other Owner (and its
Occupants) shall have the same rights and remedies with respect to any failure
to do so as though the same was the direct obligation of the Operator
hereunder..

6. Insurance.

6.1 Owners. Throughout the term of this Agreement, each Owner shall
procure and maintain, or cause to be procured and maintained, general and/or
comprehensive public liability and property damage insurance against claims for
personal injury (including contractual liability arising under the indemnity contained in
Section 2.2 above), death, or property damage occurring in connection with any matter
for which such Owner is the Indemnifying Party under Section 2.2(a) above, with single
limit coverage of not less than an aggregate of $3,000,000, and protecting each other
Owner (and its Occupants) and the Operator as additional insureds. In addition, any
Owner may satisfy this insurance requirement by (i) providing proof of coverage from a
general comprehensive policy with coverage of $2,000,000 and from an
umbrelia/excess liability policy with $1,000,000 of coverage, or (ii) providing evidence
that any Occupants of such Owner's Lot either (1) maintains such required insurance or
(2) have elected to self-insure and/or to carry the insurance required hereunder under
master or blanket policies of insurance, provided that in such event such Occupants,
shall, together with such notice of its election to seif-insure the insurance required
herein, deliver evidence that such parly has a net worth in excess of One Hundred
Million Dollars ($100,000,000.00).
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Notwithstanding anything to the contrary set for herein, in no event shall any
Owner (or its Occupants) be required to maintain insurance herein with respect to any
matter for which any other Owner or the Operator is the “Indemnifying Party” under
Section 2.2 above.

6.2 Operator. Throughout the term of this Agreement, Declarant or the
Operator shall procure and maintain, or cause to be procured and maintained:

(8) General and/or comprehensive public liability and property
damage insurance against claims for personal injury, death, or property damage
occurring within the Project Common Areas, with single limit coverage of not less
than an aggregate of $3,000,000, and naming each other Owner (and its
Occupants, including without limitation Walgreens and KeyBank) as additional
insureds. The foregoing requirement may be satisfied by providing proof of
coverage from a general comprehensive policy with coverage of $2,000,000 and
from an umbrella/excess lability policy with $1,000,000 of coverage. kEvidence of
such insurance coverage shall be provided to each such additional insured on an
ongoing basis.

{(b)  “All risk” or “special causes of loss” property insurance
insuring all Project Common Area (including the Driveway and the Monument
Sign) in an amount equal to the full replacement cost thereof (provided that any
Owner [or its Occupants] shall have the right {o assume the obligations of the
Operator under this Section 6 2(b) and to maintain such required insurance [or to
self-insure such insurance requirements, in accordance with the self-insurance
requirements of Section 6.1 above] with respect to its Lot).

6.3 Limits in Constant Dollars. The minimum limits of insurance required
under this Section 6, and the applicable net worth requirements by which any party may
elect to selfinsure the insurance otherwise required herein, shall be maintained in
Constant Dollars, commencing from and after the date this Declaration is recorded.

7. Taxes and Assessments. Each Owner shall pay all taxes, assessments,
or charges of any type levied or made by any governmental body or agency with
respect o its Lot.

8. Eminent Domain.

8.1 Restoration by Owner. Subject to Section 8.2 below, in the event the
whole or any portion of any Lot shall be taken by right of eminent domain, the entire
award for the value of the land and improvements so taken shall be belong to the
Owner of such Lot (and/or its mortgagees and/or tenants, as their interests may
appear); provided that any Owner of any other Lot which has not been subject to such
taking may file a collateral claim with the condemning authority to the extent of any
damage suffered by such other Owner (e.g., loss of easement rights under Section 2

25

CLI-2210406v4

Declaration of Easement/KeyBank/Bainbridge Isiand
Last Edited: 06/10/14

72995117.3




201406180127 06/18/2014 02:34:57 PM  Page 27 of 126

above). in the event of any partial taking of any Common Area, the Owner of the Lot on
which such Common Area is partially taken shall restore the remaining portions of such
Common Area {except for any Separate Ultility Facilities or Commeon Utility Facilities not
serving such Owner's Lot) as nearly as possible to the condition existing prior to such
taking without contribution from any other Owner, and any portion of any condemnation
award necessary therefor shall be held in trust and applied for such purpose.

8.2 Restforation of Project Common Area. Notwithstanding anything to the
contrary set forth in Section 8.1 above, in the event the whole or any portion of any
Project Common Area shall be taken by right of eminent domain, the portion of the
award which is attributable to the land and improvements comprising a partion of the
Project Common Area so taken shall belong to the Operator, and in such event the
Owner of any Lot which has been subject to such taking shall execute and deliver to the
Operator any and ail documents required to evidence the assignment of such portion of
the award to the Operator (and/or, if required under applicable law, shall pay to the
Operator, from the award otherwise receivable by the Owner, that portion of such
aggregate award which is attributable to the iand and improvements so taken within the
Project Common Area). The Operator promptly shall restore the remaining portions of
the affected Project Common Area as nearly as possible ta the condition existing prior
to such taking.

g. Remaedies and Enforcement.

9.1 Al Legal and Equitable Remedies Available. In the event of a breach or
threatened breach by any Owner or its Permittees, or by the Operator, of any of the
terms, covenants, restrictions or conditions hereof, the other Owner(s) (or any of such
Owners’ Occupants) and/or the Operator (with respect to any obligations of the
Operator under this Declaration which have been assumed by any Owner [or its
Occupants]) shall be entitled forthwith to full and adequate relief by injunction and/or all
such other available legal and equitable remedies from the consequences of such
breach, including payment of any amounts due and/or specific performance. Walgreen
shall have the right, but not the obligation, to enforce this Declaration on behalf of the
Owner of Lot 2, and/or to cure a breach or default hereunder by the Owner of Lot 2 or
by the Operator, which enforcement or cure shall be accepted by the other Owner(s) as
if effected by the Owner of Lot 2. KeyBank shall have the right, but not the obligation, to
enforce this Declaration on behalf of the Owner of Lot 1, and/or to cure a breach or
default hereunder by the Owner of Lot 1, or by the Operator, which enforcement or cure
shall be accepted by the other Owner(s) as if effected by the Owner of Lot 1. Any other
Occupants of any Lot shall have the right, but not the obligation, to cure a breach or
default hereunder by the Owner of its Lot or by the Operator, which enforcement or cure
shall be accepted by the other Owner(s) as if effected by the Owner of such Lot, and/or
to enforce this Declaration on behalf of the Owner of its Lot.

9.2 Self-Help.  In addition to all other remedies available at law or in equity,
upon the failure of a defaulting Owner or by the Operator to cure a breach of this
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Declaration within thirty (30) days following written notice thereof by an Owner (or by
any other party permitted to enforce this Declaration as set forth in Section 8.1 above)
{uniess, with respect to any such breach the nature of which cannot reasonably be
cured within such 30-day period, the defaulting Owner or Operator commences such
cure within such 30-day period and thereafter diligently prosecutes such cure to
completion), any other Owner (or its Occupants), or the Operator (with respect to any
obligations of the Operator which have been assumed by any Owner [or its Occupants]
under this Declaration), shall have the right to perform such obligation contained in this
Declaration on behalf of such defaulting Owner or the Operator and be reimbursed by
such defaulting Owner upon demand for the reascnable costs thereof together with
interest at the prime rate charged from time fo time by KeyBank National Association
(its successoars or assigns), plus two percent (2%) (not to exceed the maximum rate of
interest allowed by law). Notwithstanding the foregoing, in the event of (i) an
emergency, (i} blockage or material impairment of the easement rights, and/for (iii) the
unauthorized parking of vehicles on a Lot, an Owner (or its Occupants) may
immediately cure the same and be reimbursed by the defaulting Owner (or the
Operator, if the Operator has caused such violation) upon demand for the reasonable
cost thereof together with interest at the prime rate, plus two percent (2%), as above
described.

9.3 Lien Rights. Any claim for reimbursement, including interest as aforesaid,
and all costs and expenses including reasonable attorneys’ fees awarded to any Owner
(or to its Occupants) in connection with the exercise of its rights set forth in Sections 9.1
and/or 9.2 above} in enforcing any payment in any suit or proceeding under this
Declaration shall be assessed against the defaulting Owner or the Operator in favor of
the prevailing party and shall constitute a lien (the “Assessment Lien) against the Lot of
the defaulting Owner or of the Qperator until paid, effective upon the recording of a
notice of lien with respect thereto in the Office of the County Recorder of Kitsap County,
Washington; provided, however, that any such Assessment Lien shall be subject and
subordinate to (i) liens for taxes and other public charges which by applicable law are
expressly made superior, (i) all liens recorded in the Office of the County Recorder of
Kitsap County, Washington prior to the date of recordation of said notice of lien, and (iii)
the Walgreens Lease, the KeyBank Lease and all other leases entered into, whether or
not recorded. prior to the date of recordation of said notice of lien. All liens recorded
subsequent to the recordation of the notice of lien described herein shall be junior and
subordinate to the Assessment Lien. Upon the timely curing by the defaulting Owner of
any default for which a notice of lien was recorded, the party recording same shall
record an appropriate release of such notice of lien and Assessment Lien. f the default
so cured is on the part of the Operator, the curing Owner (or its Occupant) also may
offset the costs of cure against its share of Project Common Area Costs otherwise
payable hereunder until such amount shall have been fully satisfied; provided, however,
that if the Operator is in good faith disputing either the exercise of such rights by such
Owner (or its Qccupant) and/or the amount for which any offset is claimed herein, then
no such offset against the Project Common Area Costs shall be permitted herein unti
such dispute is resolved.
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9.4 Remedies Cumulative. The remedies specified herein shall be cumulative
and in addition to all other remedies permitted at law or in equity.

95 No Termination For Breach. Notwithstanding the foregoing to the contrary,
no breach hereunder shall entitle any Owner to cancel, rescind, or otherwise terminate
this Declaration. No breach hereunder shail defeat or render invalid the lien of any
mortgage or deed of trust upon any Lot made in good faith for value, but the easements,
covenants, conditions and restrictions hereof shall be binding upon and effective against
any Owner of such Lot covered hereby whose title thereto is acquired by foreclosure,
trustee's sale, or otherwise.

96 Irreparable Harm. In the event of a violation or threat thereof of any of the
provisions of Sections 2 and/or 5 of this Declaration, each Owner agrees that such
violation or threat thereof shall cause the nondefaulting Owner and/or its Permittees to
suffer irreparable harm and such nondefaulting Owner and its Permittees shall have no
adequate remedy at law. As a result, in the event of a violation or threat thereof of any
of the provisions of Sections 2 and/or 5 of this Declaration, the nondefaulting Owner (or
its Occupants), in addition to all remedies available at law or otherwise under this
Declaration, shall be entitied to injunctive or other equitable relief to enjoin a violation or
threat thereof of Sections 2 and/or 5 of this Declaration.

9.7 No Waiver. No delay or omission of any Owner in the exercise of any
right accruing upon any defauit of any other Owner shall impair any such right or be
construed to be a waiver thereof, and every such right may be exercised at any time
during the continuance of such default. A waiver by any Owner of a breach or a default
of any of the terms and conditions of this Declaration by any other Owner shall not be
construed to be a waiver of any subsequent breach or default of the same or any other
provision of this Declaration. Except as otherwise specifically provided in this
Declaration, no remedy provided in this Declaration shall be exclusive, but each shall be
cumulative with all other remedies provided in this Declaration and at law or in equity.

9.8 Cure by Mortgagee. Any mortgagee of any Lot shall have the right, within
the time period set forth above, to cure any default of any Owner.

10. Term. The easements, covenants, conditions and restrictions .contained in
this Declaration shall be effective commencing on the date of recordation of this
Declaration in the office of the Kitsap County Recorder and shall remain in full force and
effect thereafter in perpetuity, unless this Declaration is modified, amended, canceled or
terminated by the written consent of all then record Owners of the Lots in accordance
with Section 11.2 hereof.

11. Miscellaneous.
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11.1 Aftorneys' Fees. In the event a party (including any Owner or its
Permittees [to the extent that, pursuant to the terms of this Declaration, stich Permittees
are permitted to pursue such legal action or proceeding]) institutes any legal action or
proceeding for the enforcement of any right or obligation herein contained, the
prevailing party after a final adjudication shall be entitled to recover its costs and
reasonable attorneys’ fees incurred in the preparation and prosecution of such action or
proceeding.

11.2 Amendment.

{a) Except as otherwise set forth in this Declaration, and subject to
Sections 11.2(b) and 11.2{c) below, Declarant agrees that the provisions of this
Declaration may be modified or amended, in whole or in part, or terminated, only
by the written consent of all record Owners of all Lots, evidenced by a document
that has been fully executed and acknowledged by all such record Owners and
recorded in the official records of the County Recorder of Kitsap County,
Washington.

(b) No termination of this Declaration, and no modification or
amendment of this Declaration which is subject to the consent of the Owner of
Lot 1 and/or Lot 2 shall be made nor shall the same be effective unless the same
has been expressly consented to in writing by Walgreen (during the continuance
of the Walgreen Lease) and by KeyBank (during the continuance of the KeyBank
Lease), except as may be otherwise permitted under the terms of the Walgreen
Lease and/or KeyBank Lease.

(c) Notwithstanding anything to the contrary set forth in this
Section 11.2, each Owner shalil have the right to unilaterally execute and record
an amendment to this Declaration as expressly permitted under any other
provision of this Declaration and/or with respect to matters that concern the
Lot(s) owned by such Owner(s) only, and do not affect any other Lot (unless the
consent of the Owner of such affected Lot has been granted) and/or the rights
provided to any other Lot herein (for example, an amendment by which two (2)
Owners agree upon the relocation of any Utility Facilities within their respective
Lots, to any reconfiguration of a boundary line between their respective Lots,
and/or a reallocation of the Project Common Area Costs between their respective
Lots).

11.3 Consents. Wherever in this Declaration the consent or approval of an
Owner is required, unless otherwise expressly provided herein, such consent or
approval shalfl not be unreasonably withheld or delayed. Any request for consent or
approval shall: (a) be in writing; (b) specify the section hereof which reguires that such
notice be given or that such consent or approval be obtained; and (c) be accompanied
by such background data as is reasonably necessary to make an informed decision
thereon. The consent of an Owner or of Walgreen or KeyBank, during the continuance
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of their respective Leases, when required herein), to be effective, must be given, denied
or conditioned expressly and in writing. During the continuance of the Walgreen Lease,
any consent by the Owner of Lot 2, to be effective, shall also require the consent of
Walgreen. Any consent of Walgreen may be given, denied or conditioned by Walgreen
in Walgreen's reasonable discretion. During the continuance of the KeyBank Lease, any
consent by the Owner of Lot 1, to be effective, shall also require the consent of
KeyBank. Any consent of KeyBank may be given, denied or conditioned by KeyBank in
KeyBank’s reasonable discretion.

11.4  No Waiver. No waiver of any default of any obligation by any party hereto
shall be implied from any omission by any other party to take any action with respect to
such default.

11.5 No Agency. Nothing in this Declaration shall be deemed or construed by
any party bound hereby or by any third person to create the relationship of principal and
agent or of limited or general partners or of joint venturers or of any other association
between the parties.

11.6 Covenants to Run with Land. it is intended that each of the easements,
covenants, conditions, restrictions, rights and obligations set forth herein shall run with
the tand and create equitable servitudes in favor of the real property benefited thereby,
shall bind every person and entity having any fee, leasehold or other interest therein
and shail inure to the benefit of the respective parties and their successors, assigns,
heirs, and personal representatives.

11.7 Grantee's Acceptance. The grantee of any Lot or any portion thereof, by
acceptance of a deed conveying title thereto or the execution of a contract for the
purchase thereof, whether from an original party or from a subsequent owner of such
Lot, shall accept such deed or contract upon and subject to each and all of the
easements, covenants, conditions, restrictions and obligations contained herein. By
such acceptance, any such grantee shall for such grantee and such grantee’s
successors, assigns, heirs, and personal representatives, covenant, consent, and agree
to and with the other parties, to keep, observe, comply with, and perform the obligations
and agreements set forth herein with respect to the property so acquired by such
grantee.

11.8  Separability. Each provision of this Declaration and the application thereof
to each of the Lots are hereby declared to be independent of and severable from the
remainder of this Declaration. If any provision contained herein shall be held to be
invalid or to be unenforceable or not to run with the land, such holding shall not affect
the validity or enforceability of the remainder of this Declaration. In the event the validity
or enforceability of any provision of this Declaration is held to be dependent upon the
existence of a specific legal description. the parties agree to promptly cause such legal
description to be prepared. Ownership of both Lots by the same person or entity shall
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not terminate this Declaration nor in any manner affect or impair the validity or
enforceability of this Declaration.

11.8 Time of Essence. Time is of the essence of this Declaration.

11.10 Entire Agreement. This Declaration contains the complete understanding
and agreement of the parties hereto with respect to all matters referred to herein, and all
prior representations, negotiations, and understandings are superseded hereby.

11.11 Natices. Notices ar other communication hereunder shall be in writing and
shall be sent certified or registered mail, return receipt requested, or by other national
overnight courier company, or personal delivery. Notice shall be deemed given upon
receipt or refusal to accept delivery. Each Owner, Walgreen, KeyBank (and any other
Long-Term Tenant that has given notice of its existence to the Owners, Walgreen and
KeyBank) may change fram time to time their respective address for notice heresunder
by like notice to the other party, KeyBank and Walgreen. Notice given by any Owner
hereunder to be effective shall also simultaneously be delivered to Walgreen (during the
continuance of the Walgreen Lease) if such notice is delivered to the Owner of Lot 2, o
KeyBank (during the continuance of the KeyBank Lease) if such notice is delivered to
the Owner of Lot 1. The notice addresses of Declarant, Walgreen and KeyBank are as
follows:

Walgreens

Attention: Corporate and Transactional Law Department,
Real Estate Group

Wilmot Road

MS #1420

Deerfield, L., 60015

Re: Store # 13968

KeyBank National Association (PID No. 7122)
Attention: Real Estate Asset Manager

By mail to:

Box 84839
Cleveland, Ohioc 44101-4838

by personal delivery
or gvernight courier to:

Mail Code: OH-01-10-06805
100 Public Square, Suite 600
Cleveland, Ohio 44113-2207
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Declarant: VWA - Bainbridge Island, LLC
cfo Visconsi Companies, Ltd.
30050 Chagrin Boulevard, Suite 360
Pepper Pike, Ohio 44124

With a copy to: Taft Stettinius & Hollister, LLP
200 Public Sguare, Suite 3500
Cleveland, Chio 44114
Attention: William M. Phillips, Esq.

11.12 Governing Law. The laws of the State in which the Lots are located shall
govern the interpretation, validity, performance, and enforcement of this Declaration.

11.13 Estoppe] Certificates. Each Owner (or the Operator), within thirty (30) days
of its receipt of a written request from the other Owner(s) (or by Walgreen or KeyBank,
during the continuance of their respective Leases), shall from time to time provide the
requesting party a certificate binding upon such certifying party stating: (a) to such
party’s knowledge, whether any party to this Declaration is in default or violation of this
Declaration and if so identifying such default or violation; (b) that this Declaration is in
full force and effect and identifying any amendments to the Declaration as of the date of
such certificate; and (c) such other matters as may be reasonably requested with
respect to this Declaration.

11.14 Bankruptcy. In the event of any bankruptcy affecting any Owner or
Permittee of any Lot, the parties agree that this Declaration shall, to the maximum
extent permitted by law, be considered an agreement that runs with the land and that is
not rejectable, in whole orin part, by the bankrupt person or entity.

11.15 Mortgage Subordination. Any mortgage or deed of tfrust affecting any
portion of any Lot shall at all times be subject and subordinate to the terms of this
Declaration, and any party foreclosing any such mortgage or deed of trust, or acquiring
title by deed in lieu of foreclosure or trustee sale, shall acquire title subject to all the
terms and conditions of this Declaration.

11.16 Excusable Delays. Whenever performance is required of any party
hereunder, such party shall use all due diligence to perform and take all necessary
measures in good faith to perform; provided, however, that if completion of performance
shall be delayed at any time by reason of acts of God, adverse or inclement weather,
war, civil commotion, riots, strikes, picketing or other labor disputes, unavailability of
labor or materials, damage to work in progress by reason of fire or other casualty, or
any cause beyond the reasonable control of such party, then the time for performance
as herein specified shall be appropriately extended by the amount of the delay actually
so caused. The provisions of this section shall not operate to excuse any party from the
prompt payment of any monies required by this Declaration.
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11.17 Mitigation of Damages. In all situations arising out of this Declaration, all
parties shall attempt to avoid and mitigate the damages resulting from the conduct of
any other party. Each party hereto shall take all reasonable measures to effectuate the
provisicons of this Declaration.

11.18 Limitation of Liability. In no event shall any Owner (including the officers,
directors, shareholders, members, partners, or agents thereof), in its capacity as a
“Owner” of any Lot (as opposed to in its capacity as "Operator”, or with respect to any
obfigations of the Operator which such Owner may have elected to assume and perform
as described in this Declaration), have any personal liability with respect to any of the
terms, covenants, conditions or provisions of this Declaration. In the event of any
default by any Owner, any non-defaulting Owner shall look solely to the interest of such
defaulting Owner in the defaulting Owner's Lot for the satisfaction of each and every
remedy of the non-defauiting Owner, provided that the foregoing shall not limit or
prejudice the right of any non-defaulting Owner to pursue equitable relief and/or to
recover from another Owner all sums required as a result of such Owner's self-
insurance of its insurance obligations under Section 6 above. In addition, such person
shall be bound by this Declaration only during the period such person is the fee or
leasehold owner of such Lot or portion of the Lot; and, upon conveyance or transfer of
the fee or leasehold interest shall be released from liability hereunder, except as to the
obligations, liabilities or responsibilities that accrue prior to such conveyance or transfer.
Although persons may be released under this paragraph, the easements, covenants
and restrictions in this Declaration shall continue to be benefits to and servitudes upon
said Lots running with the land.

11.19 Declarant Reservation and Grant of Rights. So long as Declarant (or any
of its affiliates} own any property in the Project, all rights permitted to be exercised
under this Declaration by the Declarant shall be reserved for the benefit of, and shall be
exercisable only by, Declarant. Notwithstanding the foregoing, Declarant shall have the
right to grant any or all rights under this Declaration to any Owner (and/or Occupants) of
any Lot, and (if Declarant elects to do so in connection therewith, which shall not be a
condition to the effectiveness of any such grant) to amend this Deciaration to reflect the
grant of such rights. Upon any grant of such rights by Declarant, the Owner (and/or
Occupants) of such Lot shall have the right to exercise the rights and remedies under
this Declaration with respect to the rights granted by Declarant to such Owner (and/or
Occupants).

In addition, pursuant fo an agreement between the Operator and such Owner
and/or Occupants, the Operator shall have the right to delegate all or any of its
obligations under this Declaration with respect to any Lot to the Owner andjor
Occupants of such Lot, and upon any such delegation, such Owner and/or its
Occupants shall be responsible for the performance of all such obligations within its Lot
in accordance with the terms and conditions of this Declaration, the Operator shall
cause such Owner and/or its Occupants to perform the same, and the Operator and the
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other Owners and Occupants shall have the right to enforce all such compliance
abligations directly against such Owner and/or its Occupants.

11.20 Approval of the Owners. With respect to the rights reserved to the
Declarant under this Declaration, if at any time Declarant no longer owns any Lot, then
all such rights on behalf of the Declarant shall be exercised by the Approval of the
Owners,; provided, however, that in no event shali this Declaration be amended in any
manner which would increase the obligations of any Owner, and/or reduce the rights of
any Owner, without the prior written consent of such Owner.

11.21 No_Dedication to Public; No implied Easements.  Nothing contained
herein shall be construed as dedicating for public use any portion of the Lots, except for
any Common Area which is required by either the Site Plan Requirements or applicable
law to be available for use by the public {such as, but not limited to, the Multi-Purpose
Trail). No easements, except those expressly set forth in Section 2, shall be implied by
this Declaration; in that regard, and without limiting the foregoing, no easements for
signage are granted or implied.

[Remainder of Page Intentionally Left Blank]
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INWITNESS WHEREOQF, Declarant has executed this Declaration as of the date
first written above.

VWA - BAINBRIDGE ISLAND, LLC,
an Ohio limited liability company

By: 126vi— [ k)VacJW\.-.,\F\

Its: Manager

STATE OF OHIO )

)
COUNTY OF COUNTY )

BEFORE ME, a Notary Public in and for said County and State, personally
appearedDorm'Mir ’)d\l \fySCLDDS. Jr(of VWA - Bainbridge Island, LLC, an
Ohio limited liability company, By: Visconsi Holding Company, Ltd., an Ohio limited
liability company, its sole member, who acknowledged that helshe did sign the
foregoing instrument for and on behalf of said corporation on behalf of said limited
liabitity company, being thereunto duly authorized, and that the same is histher free act
and deed individually and as such officer of such corporation and the free act and deed
of said limited liability company.

IN TESTIMONY WHEREOF, | have hereunto set my hand and seal this £3 7 P
day of June, 2014.

S5 FRANCINE M. LOTARSKI e

a4, - Notary Public, State of Ohio Notary Public
07 5o - My Commission Expires 7/21/2017 /
'31 " Recorded in Geauga County My Commission Expires: 2, 7 o2l /2.0 / 7
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Exhibit “A”

[Legal Descriptions of | ots 1-5]

[See Attached]
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VISCONSI CONSOIDATED PROPERTY LEGAL DESCRIPTION

That portion of the Southcast quarter of the Southwest quarter of Section 23, Township
25 North, Range 2 East, W.M., City of Bainbridge Island, Kitsap County, Washington, described
as follows:

Beginnung at the South quarter corner of said Section 23;
Thence along the South line of said Section 23, North 88°50°51” West 659.40 feet 1o the
Southeast corner of the Southwest quarter of the Southeast quarter of the Southwest quarter of
said Section 23;
Thence leaving said South line and along the East line of the West one-half of the Southeast
quarter of the Southwest quarter of suid Section 23, North 01°15735™ East 30.00 feet to the North
right of way of NE High School Road and the True Peoint of Beginning;
Thence coutinuing along said Fast line, North 01°15735” East 847.93 feet to the South line of the
North 443,92 [eet of said Northwest quarter of the Southeast quarter of the Southwest quarter;
Thence along said North line, North 88°47°19” West 470.22 feet to the East right of way of
State Highway 305,
Thence Southerly along said right of way on a 2964.79 foot radius curve 1o the right, the center
of which bears South 88°58°19” West through a central angle of 06°26°05”, an arc distance of
332.97 feet;
Thence continuing Southerly on said right of way on a decreasing offset spiral curve to the right,
aresultant spiral chord of South 06°12°12” West 122.09 feet;
Thaence continuing on said right of way, South (0°36724" West 365.71 feet {o the said North
right of way of NE High School Road;
Thence along said North right of way, South 82°03°16” East 206.62 feet;
Thence continuing along said Norih right of way, North 01°15°35” East 0.44 feet;
Thence continuing along said North right of way, South 88°50°51™ Last 85.00 feet;
Thence teavipy said North right of way, North 01°15735” East 264,00 feet;
Thence South 8§°50° 517 Fast 200,00 feet;
Thence South 01°15°35" West 270.00 feel to the said North right of way;
Thence along said North right of way, South 88°50°51” Kast 30.00 feet to the True Point of
RBeginning.

The above is a consolidated legal description with respect to all Lots contained in the Project, as
described in the separate legal descriptions for each Lot attached hereto.
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May 1, 2014
Jab No. 14-5583

VISCONSI BOUNDARY LINE ADJUSTMENT
LEGAL DESCRIPTIONS

ORIGINAL PARCEL A (The Deschamps Partnership, L.P.)
ASSESSOR’S ACCOUNT NO, 232502-3-036-2000

That postion of the West half of the Southeast quarter of the Southwest quarier of Seclion
23, Township 25 North, Range 2 East, W.M., in Kitsap County, Washington, described as
Tollows:

Beginning at the South quarter corner of said Section 23;
Thence along the South line of said Section, North 88°50°57” West 659,38 feet;
Thence along the East line of said subdivision, North 01°16°50” East 660.77 feet to the Southeast
corner of the North half of the said subdivision and the True Point of Beginning:
Thence continuing North 01°16°50 East 66(.77 feet to the Northeast corner of said subdivision;
Thence along the Nortl line of said subdivision, North 88°46°49” West 522.11 feet to the
Easlerly right of way of State Highway Ne. 305;
Thence Southerly along said right of way on & curve to the right the center of which bears South
B0°19°33” West 2965 feet, an are distance of 745.59 feet;
Thence leaving said right of way, S8outh 88°48'53” East 273 .46 feet;
Thence North 01°16°50” East §81.03 feet;
Thence along the Sowuth line of said Noxih half of said subdivision, South §8°48°53" East 2040 feet
to the True Point of Beginning,

LXCLEPT that portion of the Northwest quarter of the Southeast quarter of the Southwest
quarter, Section 23, Township 25 North, Range 2 Fast, W.M., in Kitsap County, described as
follows:

(description continued on next page)
Page 2

Visconst Boundary Line Adjustment
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Origtnal Parcel A (continued)
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Beginning at the South quarter comner of said Section 23;

Thence along the South line of said Scction 23, North 88°50°57" West 659.38 feet to the
Southeast corner of the Southwest quarter of the Southeast quarter of the Southwest quarter;
Thenee North G1°16°50” East 1321.54 feet to the Northeast cotner of the Northwest quarter of
the Southeast quarter of the Southwest quarter and thc Irue Point of Beginning,;

Thence North 88°46°49” West 522,11 feet to the Lasterly right of way of State [ighway No. 303,
Thence along said right of way on a curve to the right, the cenier of which bears South 80°19°33”
West an arc distance of 447,28 feet;

Thence leaving said right of way, South 88°46°49” Fast 470.49 fect;

‘Thence North 01°16°50” East 443,92 feet to the True Point of Beginming.

Together with and Subject to easements, restrictions and reservatons of record.

ORIGINAL PARCEL B (The Deschamps Partnership LP)
ASSESSOR'S ACCOUNT NO. 232502-3-026-2002

That portion of the Southwest quarter of the Southeast quarter of the Southwest quarter of
Scction 23, Township 25 North, Range 2 East, W .M., in Kitsap County, Washington, deseribed
as follows:

Beginning at the Northeast corner of the Sonthwest quarter of the Scutheast quarter of the
Southwest quarter of said Scction 23;
Thence South 200 feet;
Thence West 200 feet;
‘Thence North 200 feet;
Thenee East 200 lect to the True Point of Beginning.

Together with and Subject 10 easements, restrictions and reservations of recoud,
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ORIGINAL PARCEL C (The Deschamps Partnership, L.P.)
ASSESSOR'S ACCOUNT NO. 232502-3-043-2001

1.0¢ B of Short Plat No. 3083 recorded under Kitsap County Auditor’s File No.
8309070094 being a portion of the Southwest quarter of the Southeast quarter of the Southwest

quarter of Section 23, Township 25 North, Range 2 East, W.M,, in Kitsap County, Washington.

Together with and Subject to easements, restrictions and reservations of record.

ORIGINAL PARCEL D (The Deschamps Partaership, L.P.)
ASSISSOR’S ACCOUNT NO. 232502-3-027-2081

Lot A of Short Plat No. 3083 recorded under Kitsap County Auditor’s File No.
8309070094 being a portion of the Southwest quarter of the Southeast quarter of the Southwest
quarter of Section 23, Township 25 North, Range 2 East, W.M., in Kitsap County, Washingion,

Together with and Subject to easements, restrictions and reservations of reeord.
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ORIGINAL PARCEL E (The Deschamps Parincrship, L.P.)
ASSESSOR’S ACCOUNT NQO. 232502-3-030-2006

That portion of the Southeast quarter of the Southwest quarter of Section 23, Township
25 North, Range 2 Hast, W M, City of Bainbridge Island, Kitsap County, Washingion, described
as follows:

Beginning at the Southeast corner of the Southwest quarter of the Southeast quarter of the
Southwest quarter of Section 23;
Thence 230 feet West to the Point of Beginning;
Thence North 300 feer;
Thence West 51 feet i1 inches;
Thence Southwest 105 feet 2 inches to a point 85 feet West and 200 fect North of the True Point
of Beginning,
Thiee South 200 feet,
Thence Liast 85 feet to the Point of Beginning;

EXCEPT that portion conveyed to State of Washington under Auditor’s File No.
589328,

ALSO EXCEPT that portion conveyed to the City of Bainbridge Island for High School
Road under Auditor’s File No. 9365190187,
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Page 5

Visconsi Boundary Line Adjustment
Job No. 14-5583

May 1, 2014

RESULTANT PARCEL A

That portion of the Sontheast guarter of the Southwest guarter of Section 23, Township
23 North, Range 2 East, W.M., City of Bainbridge Island, Kitsap County, Weshington, described
as follows:

Beginning at the South quarter comer of said Scction 23;
Thence along the South line of said Scction 23, North 88°50°51™ West 659.40 feet to the
Southeast corner of the Southwest quarter of the Southeast quarter of the Scutliwest quarter of
said Section 23;
Thence leaving said South tine and afong the East line of the West one-half of the Southeast
quarter of the Southwest quarter of said Section 23, North 01°15°35” Fast 877.93 feet to the
South line of the North 443.92 feet of said Northwest quarter of the Southeast quarter of the
Southwest quarter;
Thence along said South line, North 88°47°19” West 313.09 feet 10 the True Poin( of Beginning;
‘Thence leaving said South line, Southerly ona 323,50 fool radius curve to the left, the center of
which bears South 88°54°28” Last through a central angle of 25°39°56”, an arc distance of
144,91 feet;
Thence South 24°34° 247 j2asi 49.23 feet;
Thence Southerly on a 71.79 foot radius curve to the right, the center of which bears South
65925°36” West through a central angle of 09°43°33”, an arc distanc of 12.19 feet;
Thence South 14°50°51” East 81.83 feet;
Thence Southerly ona 126.50 foot radius curve to the right, the center of which bears South
75°09°09” West through a central angle of 167007007, an arc distance of 35.33 feet;
Thence South 01°09°09” West 114.11 feet;
Thence Southerly oz a 195,50 foot radius curve to the nght, the center of which bears North
88°50°51” West through a central ungle of 04°10°57", an arc distance of 14.27 feet;
Thence North 88°50°51” West 257.14 feet to the East right of way of State Highway 305;
Theice Northerly on said right of way on a decreasing offset spiral curve to the left, a resaltant
spiral chord of North 06°12°12” East 105.52 feet;
Thence corvinuing Novtherly along said vight of way on a 2964.79 {oot radius curve 1o the left,
the center of which bears North 84°35°26” West through a centrat angle of 06°26°057, an arc
distance of 332.97 feet;
Thence leaving said right of way along said South line of the North 4£3.92 feet, South 88%47° 19"
Fast 1537.13 fect to the True Point of Beginning.

Subject 1o and Together with easements, restrictions, and reservations of record.
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Page 6

Visconsi Boundary Line Adjustment
Job No. 14-5583

May 1, 2014

RESULTANT PARCLEL B

That portion of the Southeast quarter of the Southwest quarter of Section 23, Township
25 North, Range 2 Last, W.M., City of Bainbridge Island. Kitsap County, Washington, described
as follows:

Beginning at the South quarter corner of said Section 23;
Thenee along the South line of said Sectiou 23, North 88°307517 West 659,40 feet to the
Southcast corner of the Southwest quarter of the Southeast quarter of the Southwest quartet of
satd Section 23
Thence leaving said South line and along the Fast tine of the West one-half of the Southeast
quarter of the Southwest quarter of said Seetion 23, North 01°15°35% East 650,67 fect to the True
Point of Beginning:
Thence continuing along said East line, North 01°15°35™ Hast 227.26 feet to the South line of the
North 443.92 fect of said Northwest quarter of the Southeast quarter of the Southwest quarter;
Thence along said South line, North 88°47°19” West 313.09;
Thence leaving said South line, Southerly on a 323.50 foot radius curve to the lefl, the center of
which bears Souih 88°54°28" East tiwough a central angle of 25°39°56", an arc distance of
144.91 feet;
Thence South 24°34°24” East 49.23 fvet;
Thence Southerly on a 71.79 foot radius curve to the right, the conter of which bears South
05725736 West through a central angle of 09°43°33”, an are distanc of 12.19 feet;
Thence South 14°50° 51 Fast 81 .83 feet;
Thence Southerly on a 126.50 foot radius curve to the right, the center of which bears South
75°09°09” West through a central angle of 06°27°56%, an arc distance of 14.28 feet,
Thence North §1°37°057 Bast 42.07 fest;
Thence North 75°09°09” East 195 27 feet to Lhe True Point of Beginning

Subject to and Together with casements, restrictions, and reservations of record.
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Page 7

Viscongi Boundary Line Adjustinent
Job No. 14-5583

May 1, 2014

RESULTANT PARCEL C

That portion of the Southeast quarter of the Southwest quarter of Section 23, Township
25 North, Range 2 East, W.M,, City of Bainbridge Island. Kitsap County, Washington, described
as follows;

Beginning at the South quarier corner of said Sgetion 23;
Thence along the South line of said Section 23, North 88°50751 West 659.40 fect to the
Southeast corner of the Southwest quarter of the Southeast quarter of the Southwest quarter of
said Section 23;
Thence leaving said South line and along the East line of the West one-hall of the Southeast
quaricr of the Southwest quarter of said Section 23, Notth 01°157357 Bast 877.93 fect to the
South line of the North 443.92 fect of said Northwest quarter of the Southezst quarter of the
Southwest quarter;
Thence along said South line, North 88°47°19” West 313.09 feet;
Thence leaving said South line, Southerly on a 323.50 foot radius curve to the ieft, the center of
which bears South 88°54°28” Fast through a centrat angle 0£25°397567, an arc distunce of
144.91 foet;
Thence South 24%34°24™ East 49 23 feet;
Thence Scutherly on a 71.79 foot radius curve to the right, the center of which bears South
63925’ 36” West through a central angle 0f 09°43°33", an arc distanc of 12.19 feel;
Thence Soutl 14°50°51™ East 81.83 feet,
Thence Southerly on a 126.50 foot radius curve to the right, the center of which bears South
75709709 West through a central angle of 16°00°00”, an arc distanice of 35.33 feet;
Thence South 01°09°09” West 114,11 feet;
Thence Southerly on a 195.50 foot radius curve to the right, the center of which bears North
887507 51" West through a central angle of 04°10°57", an arc distance of 14.27 fect to the True
Point of Beginning;
Thence continuing Southerly on the 195,50 foot radius curve o the right, the center of which
bears Narth 84°39°54 West (hrough a central angle of 07°22°06”, an arc distance of 25.14 fect,
Thenee Southerly ou a 199,50 fool radius curve to the left, the center of whieh bears Narth
7747 West through a central angle of 11°33704%, an arc distance of 40,22 feet;
Thence Soutl 01909709 West 171.25 feet;

(description continued on next page)
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Page 8

Visconsi Boundary Line Adjustment
Joh No. 14-5583

May 1, 2014

Resubtant Parcel C (continned)

Thence Southerly on a 215.50 oot radius curve (o the right, the center of which bears North
8850’51 West through a central angle of 06°26° 197, an arc distance of 2422 feet;
Thence North 88°50°51” West 141.45 feet;

Therce South 01°09°09” West 15.00 feet,

Thence North 88°50°51" West 64.00 feet;

Thence Nortls 01°09°09” East 31.50 ftet;

Thence Nortl; 88°50751” West 66.01 feet {o the East right of way of State Highway 305;
Thence along said right of way, North 06°36°24” Last 228.28 feet;

Thence continuing along said right of way on a decreasing offset spiral curve to the left, a
resultant spiral chord of North 06°127 127 East 16,57 feet,

Thence leaving said right of way, South 88°50°21” East 257.14 feet (o the True Point of
Beginning.

Subject to and Together with easements, restrictions, and reservations of record.

RESULTANT PARCEL D

That portion of the Southeast guarter of the Southwest quarter of Section 23, Township
25 Narth, Range 2 Bast, W .M., City of Bainbridge Island, Iitsap County, Washingion, described
as follows:

Beginning at the South quarter corner of satd Section 23;
Thence along the South line of said Section 23, North 88°50°51” West 659,40 feet to the
Southeast corner of the Southwest quatter of the Southeast quarter of the Southwest quarter of
said Section 23;
Thence leaving said South Jine and along the East line of the West one-half of the Southeast
quarter of the Southwest quarter of satd Section 23, North 01°15°35" East 30.00 {eet to the North
right of way of NE High Schocl Road and the True Point of Beginning;
Thenee continuing North 01°15°33% East 620.67 feet;
Thence teaving said Fast hine, South 75°09°09™ West 195,27 feet
Thence South 81°37°05™ West 42,07 feet;
Thence Southerly on a 126.50 foot radius curve Lo right, the center of which bears South
§1937°05 West through a central angle of 09°32°04”, an arc distanice of 21,05 feet;

{description centinued on next page)
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Visconsi Boundary Line Adjustment
Job No., 145583

April 30, 2014

Resultant Parcel 1) {continued)

‘Thence South 01°09°09™ West 114.1] feet;

Thence Southerly on a 195,50 radius curve to the right, the center of which bears North
88°50°51” West through a ceniral angle of 11°33°04”, an arc distance of 39.41 feet;
Thence Southerly on a 199.50 foot radius curve {o the left, the center of which bears South
T7°1 747" Yast through & central angle of 11°33°047, an arc distance of 40.22 fect;

Thence South 01°09°09” West 171.25 feet;

Thence Scutherly on a 215.50 fool radius curve ty the vight, the venter of which bears North
88°50°51” West through a central angle of 06°26°19”, an arc distance of 24,22 feel;
Thence South 88750751 liast 5.92 feet;

‘Thence North 01715°35” East 119.69 feet;

‘Thence South §8°50°51” East 200.00 feet:

‘Thence South 017157357 West 270.00 fcet to the said North right of way;

Thence along said Narth right of way, South 88°50°51% Hast 30,00 feet to the True Point of
Beginning,

Subject to and Together with easements, restrictions, and reservations of record.

RESULTANT PARCELE

That portion of the Southeast quarter of the Southwest quarter of Section 23, Township
25 North, Range 2 East, W.M., Ctty of Bainbridge [sland, Kitsap County, Washington, described
as fullows:

Beginning at the South quarter corner of said Section 23,
Thence along the South line of said Section 23, North 88°5(°51” West 659.40 feet to the
Southeast corner of the Southwest quarter of the Southeast quarter of the Southwest quarter of
said Section 23;
‘Thence leaving said South line and along the East line of the West one-half of the Southeast
quarter of the Southwast quarter of satd Section 23, North (01°15°35” East 877.93 feet (o the
South line of the North 443.92 fect of said Northwest quartsr of the Southeast quarter of the
Southwest quarter;
Thence along said South line, North 88°47°19” West 313.09 feet:
Thence leaving said South line, Southerly on a 323.50 foot radivs curve 1o the left, the center of
which bears South 88°54°28” Fast through a central angle of 23°39°56”, an arc distance of
144.91 feet,

{description eonfinued on next page)
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Visconst Boundary Line Adjustment
Job No. 14-3583

April 30, 2014

Resultant Parcel 19 (continued)

Thence South 24°34°24” Eagst 49.23 feet;

Thence Seutherly on a 71.79 foot radius curve to the right, the center of which bears Soutlh
65°25736” West through a central angle of (09°43°33”, an arc distanc of 12.19 feet;

Thence Sowth 14°50°S17 East §1 .83 feet:

Thence Southerly on a 126.50 foor radivs curve to the rigiht, the center of which bears South
75°09°09” West through a central angle of 16°00°007, an arc distance of 35.33 {eet;

Thence South 01°09°09” West 114,11 feet;

Thence Southerly en a 195.50 foot radius curve to the right, the center of which bears Nerth
88°50°51” West through a central angle of 11°33°04”, an arc distance o 39.41 (eet:
Thence Southerly on a 199.30 foot radius curve to the lefi, the center of which bears North
7T AT West thwough a central angle of 11933°04”, an are distance of 40.22 feet;

Thence South 01°09°09” West 171.25 fect;

Thence Southerly on a 215.50 foot radius curve to the left, (he center of which bears North
88°50751” West through a central angle of 06926207, an arc distance of 24.22 fect;

Thence Sonth 88°50°517" Hast 5,92 feet to the True Pomt of Beginning;

Therce South 0171535 West 144,31 feet to the North right of way of NE High Schoot R oad
Thence along said North right of way, North 88°50°51" West 85.00 fect

Thence continuing along said North right of way, South 01°15°35” West 0.44 feet;

Thence continuing along said North right of way, North 82°03°16” West 206.62 feel to the Fast
right of way of State Highway 305;

Thence along said Last right of way, North 06°36°24” Fast 137.43 fect;

Thenee leaving said East right ol way, South 88°50°51” Iast 66.01 feet

Thence Scuth 01°09°09™ Weast 31.50 feey;

Thence South 88°50°51” Fast 64.00 feet;

Thence North 0109709 Fast 15.00 {eet;

Thence South 889307517 East $47.37 feet to the True Point of Beginning;

Subdject to and Togcther wills easements, reskrictions, and reservations of recotd.’
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Exhibit “B”

Site Pian

[See Attached]

CLI-2210406v4

Declarat:on of Easement/KeyBank/Bainbridge Island
Last Edited: 06/10/14

729951173
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EXHIBIT “C”

Storm Water Utility Facilities

[See Attached]

CLi-2210408v4

Declaration of Easement/KeyBank/Bainbridge lsland
Last Edited: CE/10/14

72995117.3
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EXHIBIT “D”

Original Report and Report Amendment

[See Attached]

CLI-2210406v4

Declaration of Easement/KeyBank/Bainbridge Istand
Last Edited: 068/10/14

72995117.3
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March 24, 2014

OFFICE OF THE HEARING EXAMINER
CITY OF BAINBRIDGE ISLAND, WASHINGTON

REPORT AND DECISION

‘ Projecr: Visconst Master Plan
Cunditivnal Use Permit aned Site Plan Review
SEPA Threshold Determination Appeal

Fite sumber: SPR/CUP 17734
Appellant: Istanders tor Responsible Development

represented by Ryan Vancil, Attorney
266 Fricksen Avenue NE
Bainbridge Island, WA 98112

Applicant: Viseonsi Contpanies LT
360 Corporate Circle
Pepper Pilce OFT 44124-37042420

represenied by Dennis D. Reynolds, Atlormey
200 Winslow Way W, #380
Bainbridge Island, WA 98110

Qwners: Deschamps Partnershin LP
16213 Agatewood Raad NE
Bainbridge 1sland, WA 98110

Suzanne Keily
16213 Agatewood Road NE
Bainbridge Island, WA 98110

Location of Subject Property: 10048 High School Road { NE Corper of High Schnol
Road and SR 305)

VISCONSE REPORT ANT DECISION - 1
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Zoning and Comprehiensive Plan
Designations: Mixed-Use Town Ceuter, High School Road Districts

P& 1T (MUTC HER-] and FISR-IT)

Ernvironmental Review: A SEPA Mitigated Determination of Non-significance was
1ssued November 22, 2013, and an appeal filed on
[Necember 6, 2013,

Request: Site Plan Review and Conditianal Use Permit applications
were submitted for approval of a commercial complex
comprising seven buildings with a 61,890 square foot
combined floor area and 248 parkiog spaces, on five
parcels totaling 8.16 ucres. Proposed uses include retail
sales and sepvices, restanrants, professional services and
health care facilitics

FINDINGS AND CONCLUSIONS

Site and

I Assessor’s Record Tnformation:
232502-3-026-2002 Suzanne Kelly 0.92 acres
232502-3-027-2001 Deaschamps Partnership .16 acres,
232502-3-030-2006 Suzanne Kelly 0.49 acrcs,
232502-3-036-2000 Suzanne Kelly 283 acres
232502-3-043-200] Suzanne Kelly 2.76 acres
Total: 816 acres

1. The property is relatively flat with a knoli towards the centes, then gently slopes in all

directions, Parl ol the buffer for a wetland lying off-site lo the northeast is on the applicant parcel. The
northern half of the property, except for the access road to the Pro Build lumber vard, is mosty covercd
with second or third-growth evergreen trees with an undorstory dominated by invesive ivy, scolck
broom aud holty. The sile presently contains an approximately 4,600 square foot commercial building
on the corner of Hipgh Schoel Road and Highway 303 that wiil be removed. There is also an older
sinall cabin near High School Road that the applicant is offering to donate to an interested resident or

Broup.
2. A private occess roud to the Pro Build commercral development curvently bisects the propeity
and is proposed 1o be relocated Nuther cast as part of this proposal. Vehicular access to the site will be
from High Schoel Road, and roh-motorized aceess will be from improved sidewalks along High
Scheo! Road and a non-maoiorized trail to be consbucted paralied to Bighway SR 305,

3. The applicant site contains [ISR-T and HSK-II (High Scheol Read | and 1} overlay districis)

zoning and Comprehensive Plan designations. Surrounding uses and zoning include a commercial
husiness. Pro Build Development (HSR-T) to the north, (he Stonecress Muiti-(amily Development (R-

VISCONSE REPORT AND DECISION - 2
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§/UMF) and Woodland Village Subdivision (R-2 9/5UR) to the cast, retaif commercial (MclJonalds,
Acc Hamdware) across High School Road 1o the south ([18R-[}, and a wooded undeveloped arca (HSR-

I, R-B/UMPI) west across SR 305,

4. The parcel is cunently owned by the Kelly/Deschamps family, with the Visconsi Companies
holding an optien (0 purchase it ance required permits bave been secured. Thus tenant commitments
have yel 1o be lepally [ormalized. But it is generally anticipated that the Key Bank facility cuwrently
located soulh of High School Road will relocate to the 3300 square-foot building #1 proposed al the
corner of $& 305 and High School Road in the HSR-! zone, and a Bartel!'s Drugstare will scoupy the
11,475 squarc-foot buikimg #2 to its harih that straddles the HSR-! and 1T zone boundary. The 20,001
two-storey building #5 praposed to be located in the site's northeast corner next Lo the wetland buffer is
being viewed as a fiture medical office facility, whilte four other single~storey retail buildings ranging
in size between 4800 and 7200 square feet have yel to be publicly identified as to their expected
tenancies. All buildings exeept the bank and the southern Lalf of the phannacy ave proposed for he
HSR-1] zoned portion of the property.

i The site cireulation design for the proposed Visconsi project that has gencrated so much
controversy has been driven by neighborhocd limitations largely of human rather than natural erigin.
The site's access problemns are uliimately the consequence of the Washington Departiment of
Transportation's (WS1DOT) palicy restricting the creation of further road or driveway cuts to SR 303 in
order 10 maximize flow capacity for vehicles approaching and departing its ferry tenninal. This policy
hisiorically required the ProBuild lumber yard to obtain access south to High School Road through the
appiicant's site, thus resulting in the future vehicle and pedestrian conflicts that potent:ally impact
proposed retajl development. Access options ate further constrained by an offsite wetland near the sife's
northenst corner, plus existing development for Kitsap Bank and the adjacent narrow Pelly's Lane
roadway, which togethes occupy the eastern half of the original High School Road property lionlage,
provide no suitable apportunities for a commercial second access.

Procedural History

0. An initial pre-application confererce was held June I, 2012, und a public participation meeting
on June 18, 2012, On May 26, 2013 the applicant first presented the project concept to the Design
Review Hoard (DRB). Slightly less than a year later, on April 24, 2013, fermal agplications for the site
plas and design review approval and for 2 conditional use permit (CUP) were submitted. The need for a
conditional vse permit was triggered by the proposed construction of four retail buildings i the SR
zone with footprints exceeding 5000 square fret. On May 22, 2213 the application was deemed
complete by the project planaer, The application was circulated for agency and departmental ceminents
te, antonig olhers, the Health District, Fire Department, Kitsap Transit and the City Development
Laghicer.

7. A Notice of Applicaticn and SFEPA comment period was published and mailed on June 7, 2013,
Adter the applicant peosented a modified proposal to the Design Review Board on June 17, 2013, a
revised Natice of Application/SEPA comment period was issued JTuly 5, 2013, Mulnple pubfic
commums were recgived. A SEPA Mitipated Determination of Non-significance containing nine
conditions was issued November 22, 2613, and timely appealed by the Islanders for Responsible
Development (JRD).

VISCONSI REPORT AND DECISION -3
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8. A pre-hearing conference was hetd by the City learing Examiner on December 20, 2013, and a
pre-hearing arder issued on Decembar 29, 2013, for a consolidated public hearing on the apphications
and SEPA appeal. Although the legal standards for each decision differ, the underlying factual issnes
substantially overlap and a single consolidated hearing record bus been created. Thie pre-hearing order
undertook o clarify (he issues within the SEPA appeal and supplied a process for fuithering that
purpose. A supplement to the pre-hearing order was issued on January 6, 2014, In addition, a mction
from the applicard’s altorney seeking dismissai of the SEPA appeal was denied by the Examines
pursuant Lo an erder dated January 9, 2054,

9. As specified in the pre-hearing order, the public heaving opened at Bainbridge island City Hati
on Lhe evering of January 16, 2014, Due te the widespread community interest in this preceeding,
public testimony was taken at the opening of hearing, foliowed by testimony on the Lwo applications
and finally from the witnesses for the SEPA appeal. Hearing testimony was received on January 16,
17,20,21,22, 26,27 and 28, 2014. In addition, the record was held open for submission of additional
specified <locuments and for tegal briefing from the parties. The final deadiine for briefing was
February 18, 2014, at which time the record closed.

£0.  Asnoted above, a single consolidaled hearing secard was established for all the applications and
SEPA appeal issues. After engaging the public participalion pracess, substantive factual topics will be
taken up within related groupings and specific factual deterininations meade for cach. Discussion of the
legal consequences of such determinations will be deferred to the Conclusions section, where the
differences in the specific standards applicable respectiveiy to the conditianal use permit, site plan
review and SEPA appeal wili be elaborated. Within the Findings issues relaied 1o the natyral
environment have been grouped with dramage questions that are of interest primarily in refation to their
potential for imposing effects on the nearby wetland. Most of the impacts of importance from the
Visconsi propesat fall within the realm of the humasn or built envirenment, ingluding traffic and
circaiation issues and potertial impacts to Stonscress.

lt.  Huinbridge Island values public participation in its civic decision-making, and the City's Jand
use pracedures pravide multiple apportunities for such participation to occur. Before a praject such as
the Visconsi proposal arrives at the Hearing Rxaminer level, it will have already undeigone pubiic
informational mectings as weil as review by the City's advisory Design Review Board znd Planning
Commissior (PC). 'These procedures effered occasions for public participntion and resulted for the
Viscorsi applications in both more detziled project studies and impartant revisions to the proposal.

12, The DRR's first involvement with the project was at a coneeplual stage on March 26, 2012,
Over the cowrsc of mare than a year it devoted five meetings to discussion of the Visconsi proposal,
voling al its final mceting on June 17, 2013, in favaor of & “recommendation of appraval with
coments.” As recorded in fts minutes, at its fursi meeting with Visconsi representatives the DREB
encouraged the applicant in its design to “consider the specizl characier af the island” bur also noted
that the “current cortext of High Schoot road comidos is Tacking in this respect.™ It also identitied the
design of the spine road serving ProBuild as “critical 1o the success of the project” and suggesied
approaching its development as “a central pedestrian open space as a retail destipation' ™

13, These initizl DRB obscrvations were of importance in shaping (he concepraal site design. 1n

VISCONS] REPORT AND DECISION - 4
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the context of planning a medium-scale vetail und office development, a driveway uscd primariy by
large and small trucks (0 access o lumber yard is an anomaluus feature. To succeed the site design
cither needs to tame and embrace this feature or turn away and avoid it. Turning awzy from the spine
road would fikely cither require ereating wnuch longer foop road design with the balk of commereial
developinent clustered in a central complex facing inward or, alternatively, two separate commercial
pods both facing away from the spine road with minimal suyetaral interconnectivity.  Iit the latter
instance, overcoming the resultant sensc of separation wonld probably require installation of a dramatic
linkage element such as a pedestrian overpass joining multiple-storey buildings located on either side
of the road. While cither conceptual altesnative cquld end up trading one set of problems for another,
both of these approaches would more explicitly elbminate confiicts between trucks and pedestrians
from the site design.

f4,  With DRB encouragement, Vigconsi's design tenm chose the poth of subduing the negative
qualities of the ProBuild spine road and converting it from a tmick ronie into a *Main Streel” setting.
One might wander whether at the time of this design decision either Visconsi or the DRB fuily
appreciated the chatlenges that such a choice might present. The City coptracted with the Transpo
Group for a rather parowly defined raffic study that was not published until late Apri), 2003, which
study initialty dismissed the importance of truck traffic to and from ProBuild. These poteniial vehicle
and pedestiian conflict issues did not veally garnar serious altention in the review process unti} Jater
broughr before the Planning Commission by community activists, Thus the split between DRB and the
P over whether lo recommend approval for the Viscorsi praject could vitimalefy reflect their
respeetive evaluations of (and perhaps knowledge abont) the project plan's capacity to deal successfully
with traffic and circulation issues that onty fully came to light relatively late in {he process.

15.  Other elements of the DRB review worlhy of speciai mention were its consistent atiention to the
need fur the project to modudate and vary the shapes and surfaces of buildings to create visual interest
and its particular aftention to visual Impacts at the High School Road/SK 305 intersection and along the
SR 305 comvider. The property's location and clevated tupography serve to minimize impacts to offsite
views, To the north is the ProBuild lumber yard, and a waoded wetland hies to the northeast hetween
the site and a single-family neighborhoed. Dicectly cast there ace pofential visual impacts to the
adjacent Stonecress residential development, = matter 1o be discussed later ix this report. Retention of a
tree buffer along the SR 363 corridor can Jargely mitigate view impacts o the west, Indecd, probably
the most serious project view impacts will oceur immediately south across High School Road from the
proposed hank and be suffered by customers of the MclDonald's drive-in sestaurant — a cunstitaency
(perhaps the only one) whaose cavuse has yet to be championed,

16.  Rased on the project checklists the DRB ultiimately graded the Visconsi site design as

acceptable in all guideline categories. It gave it particwdarly high macks tothe Visconsi design for its

medulation of building facades Lo avoid a massive appearance and limit offsite visual impacts. 'The

DIRB speeifically agreed with the applicant that “it is better that the corner bank bmilding be low key

{pun Hkely not intended)] and sipalley in scale,” foregoing the creation of a landmrark presence. 3ul

awaic of the fimitations of its ndvisory roie, the DRB also expressed concern thal the harmonionsly K
integrated Guilding prefiles Featured i1 the Visconsi design package megit not actually get buiig, that

cventual site retail tenants might express preferenice for more conventional commiercial designs

different from those in the Visconss presentation drawings. Accordingly, the DRB suggested that furthe

design review be incorporated intg the construction permit review process.
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7. The Ciy's Planning Commission reviewed the Visconsi project proposal at meetings held in
Octaber and November, 2013, According to the meeting minutes topics of primary concern were
wraffic ciceulation, pedestrian safety, economic impacts, and projrosed building size, design and use and
their relationship to the City's Design Guidelines, The discussion consensus was that the proposal's
impacts coald not be adequately mitigated. Based an proposed findings drafted by Commissioner
Muradel Gale, the Planning Comniission voted unanimously on November 14, 2013, © recommend
denial of the Visconsi site plan and conditional use permit applications, But also, in he gvent its
recormnendution for project denial was not adopted, the PC propased four further project conditions
relating t utility cquipment visihility, wetland ritigation timing, a crosswalk on Jligh School Road
and truck raffic use of Polly's Lane.

18, Commissioner Gale's written findings regarding the deficiencies af the Visconsi proposal were
accepted by the Planning Commission as the basis for its recommendation of denial. Her analysis
acknowledged the chzlienges presented by the sites focation and the existing neighborbood
development patters (“'the architect has faced an impossible tasl™) and concluded that the eritical
problems had not been satisfactorily addressed by either the proponent or City'staff, Her main emphasis
was on safely issues — conflicts between ProButhd truck waffic and pedestrians both internally on the
site and on the surrounding road system, vehicle civeulation and movement issues, and sight distance
preblems. She was particularly sensitive to the questions of how vahicle circulation obstacles onsite,
and through the site to and {rem ProBuild, could push frustrzted drivers east onto narrow Stonecress
stieets thal were not desigined for expanded fevels of non-residential usage and attendant increnses in
adverse impacts,

190 Inaddition, Comunissioner Gale's analysis discussed the Visconsi proposal at some Jength in the
copstext of the City's Comprehensive Plan and the Plan's relationship to the conditional use permit
review standards, This discussion served to infonn much of the pubdic testimony received at the
vecently completed permit and gppeal hearing and anticipated many of the critical fegal issues to be
reviewed below in the Conclusions section of this repoit.

20, Ateach stape of review — DRB, Planning Commission and Heering Examiner - the Viscuons;
site design propes:l has undergone modifivation 1 response to concerns expressed by the adviscry
proups and the public. The initial April, 2013, design assumed that ProBuiltd tratfic would only
womprise a velatively minar pedestian complication, with the north/south spine road meandering
peacefutly through a central plazu losated along bath sides featuring angle parking and four convenient
pedestrian crosswalks.

21, The September, 2013, site plan iteration presented to the Planning Commission undertook o
respoid to emerging ProBuild truck traffic cancerns by adding a divider along a now more straightened
spine road's east side 1o create a separate thraugh-tane and a bufler protecting the proposal's three
easterly buildings. The plaza area on the west side was raduced and most of its parkig spaces
converted lrom angle o parallel configuration, with deleted spaces east of the pharmacy refocated west
adjacent to the SR 305 bufier. The Scptember version also fecatered an enlarged buffer in the site's
aertheast cerner 0 yespotse 10 a consensus reclassification of thy offsite wetland 1o Category [
increased tree retestion withia the western boundary buffer along SR 305; 2nd installation of a Tull
planting screen in the buller section adjacent (o Stoneeress residences. Finally, the January, 2014,
version recently sabmitied (o the pennit berring cecord added a multi-modal (rail next to the SR 305
corridor, reconligured the erosswalles east of the pharmacy and sdded a crosswalk acrogs Polly's Lane
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into Stanecress.

22, Larpe numbers of Bambridge Tstand residents parzicipated in the muitiple phases of the reyiew
process for the Visconst applications — before the Design Review Board, the Planning Commission and
Hearing Examiner. Most cxpressed opposition o the proposal. Somc submitted written comments,
others offered oral testumony, and many did both. Many comments were short and concernied mastly
with the hottom-line outcome, while others were lengthy, deratted and specifically wargeted on '
particular problems. The more site-specific comments were clustered around topics such as raffic
congestion, pedestrian safety and circulation, wetland protection, tree removal and the varions
potential impacts of commercial development on the nearby Stonecress neighborhood.

23, The broader and more progranuhatio coninents were often anchored by references to different
goals and policies within the City's Camprehensive Plan. There may be no other place on the planet
where a Comprehensive Plan scems as muceh a living decument as on Bainbvidge Island. The
conceptual critiques included broad assertions of the project's failure ta complement the [sland's unique
charnctet, the lack of an economic need for another shopping center, the absence of a residential -
campeonent in the project’s mix of uses, a shorlage of environmentally friendly sustainable features,
claims of atavistic adherence to an oulmoded auto-ceniric conumercial paradigm and related
accusations of strip mall development practices imposing unwanted urban sprawl. There were frequent
references to Kitsap County's earlier approval of the Safeway shopping center iocated further west on
High Sehool Road, a comrounity trauma that was a seminal event in the decision to incorporate the
entire island as a eity and which vemains fresh in the colicetive memory. Since the Bainbridge Saleway
devetopment is ugly even by Safeway standards, the widespread community desire to avoid repeating
this experience is understandable,

The Offsite Wetland

24, The character of the Viscansi site and its aitendant developinent canstraints have largely been
determined by the glacial till tayer that underlies the property at depths ranging from two 1o five feet.
Walcr perched above the 1)l layer has ereated the wetiand ofTsite 1o the nostheast, and the Hll's low
permeabnlity precludes significant infiltration of runeft generated by the proposed development.
Beneath the forest dufl layer on the property's east side also lies a thin layer of Gll generally identified
as the remnant ol earlier farming activity. Test holes excavated for the applicant by Aspect Consulting
did not encounter significant ground water. The peotechnical cvaluation concluded that the onsite til
soils would provide suitable materials for building foundations and structaral Gl .

25.  Anapproximately three-acre depressional wetland within the Woodland ViHlage subdivision lies
close enough to the Viscousi property that its regulatory buffer extends onto the site's northeast
quadrant. A disagreement aver the cxact ctassification of the wetland was resolved on August 5, 2613,
wlhien City's wetland planner and a wetiand specialist sepresenting the subdlvision's homeowrners'
agsoeiation jointfy mvestigated the woetland ard agreed that it merited a Category { rating tequiring 4
100 foor huffer nlus « 15 foot building sethack. Because the understory for the onsite forested partion:
of the buller is impacted by invasive plaits such as holly ard ivy, wetland ephancement will be
required in the form of invasives remaval and replanting with native vegetation.

26. Although tacking in special characteristics and already subject to impacts fiom existing pearby
residential development and ms vitreated runoff reieascs, the wetland was deemed basically healthy
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Wwith good plant diversily, spags and large woody debiis. Beyond implementation of the enhancement
plan, development activities potentially having direct iimpacts to the ensite wetlend buffer inclide
installation of drainage lines connecting to a dispersal trench and clearing within the adjacent buiiding
setback. 11 also appears that a new drainage pipe will be installed to transport offsite flows entering
ftom the ProBuild site and discharge them into the builer.

27 Asdescribed by the prefiminary drainage repolt performed by Browne Wheeter Engineers dated
April 24, 2013, the Visconsi project is praposed 1o be constructed in phases, with the first phase
comyprising “ie constriction of the road and the utility mains, mass grading of the entire project, and
construction of the buildings and parking lots on lois 1 and 2. Although there is hope that onsite cuts
and fills will balance out cverall, no detailed grading plan for the entire site has yet been created.
According to the April 17, 2013, Aspect Consulting report, the earthwork anticipated for ot 2 (the
pharmacy) near the southwest site corner “appcars to range from 3 feel of cut to 4 feet of fill for the
general tot.”

28 There was coucern expressed at the public hearing, primarily by ncighborhood residents.
Christina Doheity and Chuck Depew, that a proposed project condition tying implementation of the
wetland enhancement plan to construction of ncarby proposed building 5 might allow casly phase
cohstruction impac(s to go unremedied for an unacceptable length of time and resuit in buffer
degradation. The applicant did not object to rescheduling the mitigation o an earlier point. In view of
the plan for initial mass grading of the entive site and uncertainty about when building § actually will be
constiticted, identifying an carlicr vigger for replanting the buffer understory sppears to be pradent.

Stormwater Management

28, In the current state, stoimawater runoff from ihe Visconsi sitc is divided among three basins ~ 2
sonthwest basin of about four acres, a northcast basin of abou( three acres and a norlirwest tasis at
about one and a half acres. Both west side basins discharge to the roadside ditch zlong SR 305, with
the northwest basin flows culverted under SR 305 to the Sakai Pond on its west side. Flows fiom the
two western basins rejoin just southwest of the SR 305/High School Road interseaion and then travel
south toward the Winslow Ravine. There are reports of existing mxinor erosion in the upper reaches of
the Raviuc system, and the SEPA appeal suggested the possibilily of potential harm 1o fish habitat, But
the record cointains nu decuimeniation of fish resources in the Winslow Ravine.

300 After site grading, the tree basins would remain about the same size but their boundaries
wouid be sfightly adjusted. Most natably, the desipn shifls part of the existing northeast basin that
nommally would have cortained the northern end of the spine road to the northwest basin, contpensating
for this loss with additional area from lot 7. Tach basin will have its own separate detention and
treatment system, consisting typically of detention fucilities {vaults, tanks or pond), a fiow control
structure, a StormlFilter cartridge water treatment systent to remave total suspended solids (1'58), and 2
discharge pipe to the roadside ditch (western basias) ot a dispersion trench {novtheast basind, In
nddition, the access road runoff will receive enhanced water guality teatinent by passing it through a
rain garden.

31 Maostotthe hearing testimony focused on the northeast site basin, which ¢ischarges to a much
targer netghborhood basin that alse coulains Woodland Vitlage, its Category | wetland, the eastern half
of ProBuild and the Stonecress Townhomes, I'he Visconsi northeast basin appears to comprise about
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15% of this totad neighborhood basin, Releases from the Visconsi nartheast basin slormwater system
will pass through the welland baffer to the wetland, skirt the Stonecress detention pond, continue east
imto a second wetland located adjacent to Ferncliff Avenue north of its High School Road interscation,
then pass undes Ferpeliffin an 18-inch culvert, From there flows continne east through a third wetland
10 a dratnage swale over another 1200 foot span before turning south and wraversing a secies of
chanuels, ponds and wetlands to Eagle Barbor

32, Poteatia] impacls to the Woodland Village wetland from northeast basin flows are to be
mitigated by the flow conwol and water qualily treatment reguirements and nataral filtration througi
the wetland bufier. The Depatment of Ecology (DOFE) has accepted the Stormizler cartridge
tecknology as capable of meeting its 80% T5S removal target under specified conditions, Further,
Visconsl's design decision o eliminale the entive spine road fiom the northeast site basin will hive the
beneficia) water quality effect of removing ProBuild truck traflic pallution from flows discharging to
the wetland buffer,

33, Before 1990 most municipalitics simply authorized direct stormwater discharges to ditches and
streams without either detention or treatment. In arban basing these praclices vesulted in ercsion,
flooding and the scouring of stream beds — in other words, the total obliteration of any remaining fish
habitat. Now compuierized continuous flow modets that mimic Western Washington's maritime
weather, which is characterived tess by isolated storm cvents than by 2 series of storms over an
extended petiod of time, are employed Lo calenlatz the capaeities of required stormwater detenlion
facilities, A primary conscouence of a scrics of storms is that later in the stornt cyele @ hew event will
encounter soils that are alieady saturated and a detention pond that is no longer empty. Thas a small
event encountered late in the cycle can have impacts more typical of a larger storm. While earlier
single-cvent models assumed an empty pond and unsalurated soils, the continuous flow moded takes
cumulative storm effects into account in the design of facility capacities. The result has been new
detention facility capacities that are many times larger than those required in the 1990s.

34, Continuous flow madeling underpins detention pond capacity and release reguirenients
throughout the Puget Sound area as specified by the minimum standards stated in NDOE's 2005
Stormwater Management Manual for Western Washington, which has been adopied (with some
modificarions) by the Ciry as jts regulatory framework, There is also now a 2012 update of the Manual
fhat offea s some rechnica) refinements bul not does not alier the esseatiai anaiytica) approach. Under
the 2005 standards Visconsi would be required to release detained stormwater at durations that do not
excerd 50% of the 2-ytar storm, :

35, The applicable 2005 release rates are caloulated to maintain storm flow durations at the
predevelopment Jevel, In so doing they alse automaticelly reduce low peaks below the levels natarally
cecurring, Because elevated flow durations and peaks are the primary causes of {looding and erosion
within o drainage system downsireant, release of developmient flows at the wmaximums autperized
should not increase downstreans damage and may in some instances actualfy diminish i, This means in
mast cases that detailed evaluation of the conveyance capacity of distant downstyeam chamcls,
stream s, punds and welands is no longer required. And one further benelicial effect of requiring flow
duraitons (omimic the natural condition is that base flows to wetlands and streams wili be bette
hraintiined,

36, Anissue raised by residents in the iimmediate vicinity of the Woodland Village wetland was that
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incrzased flows trom the Visconsi northeast basin might cause flooding damage while passing through
an ailegedly mallunctioning stormwaler pond complex on the Stoneeress site. And Stonccress residen(s
expressed a fear thal increased flows from Visconsi wonld erode an already stressed pond berm, 4
concern mostly based on an assumplion that the eight-inch pipe throuph the berm designed to by-pass
wetiand Dows is undersized and will floed during major storm events. A resident whe lives near the
pond in the Hamlet subdivision, Philip O'Hantigan, speculated that Stoneciess pond overflow might
cause flooding damage 1o his property. As a remedy Mr. O'Maitigan suggested that northeast basin
flows from Visconsi be rerouted west 1o the SR 305 voadside ditch.

37, One of'the cardinal principles of stormwalter system design ts that post-development drainage
asins should generally repiicate in size the pre-developiment condition and effect releases offsitc af the
pre-deveiopment locaticns, The basic insight is that a substantiatl reafiocation of runoff between
drainage basins usually just shifts probiems from one place Lo another. Responding to Mr, O'Hartipan's
conccrns moa May 28, 2013, lelter, Visconsi's enginesr Adam Wheeler made this fundameoental point in
rejecting the suggested westeriy reassignment of flows from the northeast basin. Inuddition, after
noting that “our finn provided the drainage desipns for the Hamiet and Stonecress communities,” Mr.
Wheeler went an 10 make the following observations about the Stonecress porl:

“The drainage system for the Storecress community was designed to collect warter icaving the
wetland before il entered the detention pond and route it around the pond and discharge the
water to the cast. The detention pond was designed to accommeoedate the runeff from the
Stonecress community only. if7this is not the case, the City should investigate the jssue to
determine if the drainage system needs to be repaired or maintained.”

38, Atthis point we have learned rwo things. First, we kiow that the Visconsi draihage system is
reguired to be desigined so that, when finctioning properly, its flow durations will nol exceed the pre-
cxisting rate and thus not increase impacis (o the downstreant conveyance systens. Secoid, ficm the
Stonecress experience we alsa know that even a well-designed system may not always be built, or may
net forever perform, according (o plan. 8o the question becones whelher these facts combine to give
rise to any responsibility cn the part of Viscaonsi lo fix what may either be an iinproper routing of flows
in the existing downstream systern fron the Woodiand Village wetland through the Stonceress pond or
an under-capacity bypass Jine.

39, Scection 2.5.4 of the slate Manual containing "Minimum Requirement i#4: Preservation of
Natural Drainage Systems and Outlalls,” states that “[n]atural drainage patters shajl be maintained.. te
the maxircum extent practicable™and the “manner by which runotf is discharged from the project site
rust not cause a sighificant advetse impac! to..downgradient propertics.” Since, strictly speaking,
natural deainage pafierns 1 an urban area {cven a low densily one) wili have been to a major extent
long ago altered, the 1enn probably needs o be undersiood as mandating the preservatien of the
diainage patterns in existence immediately betore site development,

40.  Some context for understanding the terminclogy quoted above is also supplied by the approval
standards stated at BIMC 15.20.060.11 which state that “|dJevelopinent projects that discharge
stogmwater off-site shall subimil an off-site analysis report hat assesscs the putentiz! eff-site water
guality, erosion, slope stabitity, and drainage imipacts associated with the projec and that propases
apprepriate mitigation of those impacls” Also, “[p]rojects shall be required 1o initially subimit, with the
permit application, a qualitative analysis of cach downsiream system leaving a site” which should
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include as Taslk 4 a desceiption of “the drainage system, and its existing and predicted problems” and
for cach potential sue “fwihether the proiect is Hkely to aggravale the problem or create a new one.”

41, inview of the foregoing, one should expeet thal, over a reasonable time span and after fali
development, discharges from the northeast basin of the Visconsi sile (despite engincering calculations)
could at times exceed pre-development yates and volumies, thereby placing additional pressure on an
already distiessed Stonectess stormwater system which appears now to be receiving flows that either
the pond or a bypass pipe were pol designed (0 handie. One also notes that the Slonecress pond
receives runoft from Polly's Lane, which voadway will produce a higher runoff poliwtant joad if it
carries fulure traftic gencrated by Viscousi commercial development.

42, The Stonecress poad and bypass system lie in the immediate downstream conveyance path for
the Visconsi commercial development, so any potential agpravation of an existing malfunction cannot
be stimply be dismissed as somcone else's problem. “The intent of the drainage regulations is for new
development Lo responsibly manage iis additional contribution to stormwaler impacts, including being
served by an at least minirnally functional conveyance system. For Visconsi to meet this standard
waoutld require determining whether flows from the Woodland Viliage wetland are cither exceeding the
capacily of the Browne-Whetler engincered bypass line or otherwise fimproperly entering the
Stonecress pond. I one o beth of these conditions are found w exist, corrective measures should be
takzn, most probably involving instaliation of a larger flow bypass pips.

Tree Retentjon

43, Somewhat more (han half of the Visconsi site is currently covered with second or thisd growth
tree stands, beginning on the north end contiguous to Proluild and the Woodland Village wetland and
exiending south. Drouglas fir appears to be the most numervous species, followed by hemlock and cedar.
Beciduous bees consist mainiy of bigleal maple, red alder and madrona. Even though the understory is
dominated by invasives, the uee stand overall appears healthy, No unique species or eritical habitats
mave been identified,

44, Alltrees in the central portion of the site are planned to te removed to accommodate the seven
pioposed commercial buildings plus nearby driveways and parling areas. Trecs slated for retention lic
at the site perimetess -- within the westemn buffer adjacent to SR 303, the wetland buffer in the
northeast comer and the eastern buffer separating homes within Stonecress fiom a site parking lot. No
tree removal is proposed within the wetland huffer. The applicant's tree survey designates the 15-foot
building setback next to the wetland buffer as an area to be cleared, but the landscape architect thought
it possible that some setback trees could alse be retainzd.

45. The Visconsi proposal is falls uncer the City's interim tree ordinance, now codificd within
BIMC [8.15.010. The ordihance reguiates development an the basis of “lree units,” the award of
wlich increases with tree size. Existing frees are assigned units based on their diameter at breast height
(DBH). Thus a tree under 5 inches DRI only receives one tree unit whife a tee over 30 inghes DB
counts for 8 2 units. Units awarded fro replacement trees arc diseounted compared (o those for existing
mees. A replacement tree receives one ree uniC if will attain a hefght at maturity of more than 40 feel
and only half a unit if it won't, Units for refained trees oconrving within a tree stand or prove arg also
eligible for 2 1.2 multiplier bonus.
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46, The Visconst preject is subject lo an ordinance requirement (o provide 40 treg units per acre, or
326.4 trec units for the entire site. According to the applicant’s tree retention aralysis, the unit value for
the trees proposed to he retained onsite is 508.9 tree units, which number increases to 608.4 after
applicatton of the tree stand bonus factor. To this sumber are added 136 tree unils for the replacement
trees 10 be planted, for a prand site total 744 4 tree units This sum is mose than twice the 326.4
required by BIMC 18150110,

47, While al the hearing many Island residents rued the quantity of tree remeval proposed, the
accuracy uf the applicant’s tree sirvey or Lhe anit totals calcwlated under the anatysis mandated Ly the
ordinance were not credibly chalienged. Olaf Ribiero, 2 plant pathologist and ayborist who speciaiizes
in ropical vegelation, testified at the hearing on tree issues on behalf of appetlant IRD. Like many
ather residenrs Dr. Ribiero mostly spoke in general (erms about the ecological benefits of trees, how
they contribute 10 health through ozone and particulale removal and cacbon dioxide sequestration, and
their value in maintaining soil strueture and infllyation capacity, Dy, Ribiero's site-specific comments
were mostly directed roward the importance of creating an effective tree soreen bebween Uhe Visconsi
project and the Stonecress residences ta the east. ‘

4%, Beneath the somewhat artificial ree ordinance methodalogy, the raw numbers look something
tike this. According to the tree survey, there are 1132 trees (of all kinds and sizes) presently on the
Visconsi site. (Of these 917 are slated for remaval and 215 will remain. Plus 313 new replacement
tees will be planted, resubting in a tolal afier development of 528 trees, o 46.6% of the number present
nnow. Focusing sirictly on the biggest lrees, there are curently onsite 30 trees measuring 30 inches
DBH or greater, and after developinent 12 will remain and T8 wiil have been removed,

Traffic and Circulafiog

49, The Visconsi traffic issues come in two varieties, level of service (LOS) impacts and questions
of safety. They are fondamentally different in character. Safety issues focus on whether a development
will contribute to conditions that create an unacceptable risk of personal harm. These issues focus on
matiers such as conflicis between vehicle and pedesivian uses, vehicle sight and stopping distunces,
dangerous road comditions and 11sks to pedestrians. In othey words, the ewrphasis is on tanpible real-
world sttnations.

50.  Level of service issuies, on the other hand, are entively comprised of socjal constructs, The
focus here is on analyzmg how much time a driver will have Lo wait at an interseetion (o perfonn a
speeified vehicle mancuver and assessing whether such level of delay is accepleble. The determination
of what is or is not an acceptable delay i1s obviously a social deciston that can vary frow localion to
location and conmmunity to community. Tn North America communities mostly make these decisions
by refercncing nationally promulgated standards contained in the Highway Capacity Manual (HCM),
Aldmost all communities have concluded that an LOS T as defined by the HCM is an unusceplable [evel
of interscetion delay. Thut as provided in the Comprehensive Plan and BIMC 15.92.020, Bainbridge
Tslad Fas adopted a more stringent HCM standard, LOS D, at the SR 305/High Schoo] Road
istersectivn, This standard telerates for signalized intersections an average vehicie delay not  exvecd
55 seconds

510 LOS impacts atthe SR 305/High Schoal Road intersection were alleged 1o be sigaificant by
1R1) i its SEPA appeal and raised by citizen testimory buth at the puhlic hearing and on fae Planaing
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Carnmission level The 1.OS arpument was nal further purseed by IRT) inits closing brief, suggesting
either that it has been abandoned or, at the very least, accorded diminished weight. But the sheer
quantity of public attzition paid to these issucs requires that thay be understood. These are twa basic
redasons why the LOS issues ultimately failed to gain traction in this review. First, the contrarian
analyses offered were not adeovslely grounded in HCM mcthodolopy. Second, despite 5 rather narrow
and formulaic initial scope ol work provided by the City lo its transportation engineeying firm, Ttanspo,
the LOS eushion at the SR 205/ Tigh School Road interseetion wis found o be sufficiently great that
retalively minor assumption modifications were unlikely to alter the ultimate result.

52.  Everyone understands that traflic on Bainbridge Isiand ateng the SR 305 corvidor is subject o
some nnusual circumstances. First and foremost, high tratfic volume pulses of 10 to 15 minutes
duration euch gucur throughout the day when the Seatle ferry come and goes. ‘These pulses become
longer during the snouner tourist scason, especially on weekends. Endemic ferey traffic problems
along the SR 305 comidor as it currently exists were acknowledged in 2004 in the introduction to the
Comprehensive Plan's Transportation Element: “While the existing configuration of two lanes is
adequate during off-peak hours, peak hour traffic coupled with surges from exiting ferry activities have
resulted in high levels of congestion at muttiple locations.”

33.  Thasc ferry-induced waffic surges often result in avoidance behaviors, most notably (for our
review purposes) that many walk-on cosmmurers whao park east of SR 305 i the lot next to the erminal
will exit north vis Ferncliff Avenue rather thans going divectly over lo SR 305, Then further north they
will cut bael 1o SR 305 via High School Roud, creating lengthy qucues on the east side of the SR
305High Schoal Road interseciion that can back up past the newly planned Visconsi access driveway.
Indeed, the hearing record contains multiple reports filom area residents of having observed even longer
backups, sometimes al the way cast to Polly's Lane in Stonecress.

54.  Ananalytical problem arises for project opponents heeause the factors just described above are
deemed anomalies under the HCM methodology, which instead seeks to review what it considers to be
more hormal patterns. As deseribed ina November 8, 2013, Transpo memo, “summer periods ol high
volumes are not considered to be representative of typical traffic,” and “[tiratiic counts are typically
taken mid-week, non-holiday, and not during the school summer break.” Plus the late afterncon
commuler rush hour period is now almost universally assumed by raffic engineers 1o provide the
optimal peak volume measwement. The essential principle undertying the HCM approacn is that it
seeles 1o avoid overbuilding traflic infrastructure in response to exceptional conditions. But this is not
to suggest that the City could not decide o adopt regutations deviating from the HCM and tailor its
traftic LOS compmations {o the Island's special circumstances. The essential point is that the City
deliberately has chosen not 4o do so. As stated at BIMC 15,32.020, the City's LOS “fd]eseriptiuns and
measuring methodalogy. .are in accordanes with™ the HCM,

53. Tumning from the general frameworle to specifie issues, the Transpo traffic study issued in April,
2013, and velied upon by the City for issuance of o lunsportation conewrrency certificate has been
criticized by numerous Isiand residents, inciuding [RU's consuliant Ross Tilghman. These criticisms
suggest in varions ways that the study underestimates the number of 1otal vehicle trips traveting
through the crisical SR 305/High School Road intersection, as well as the new veliele trips thal will be
generated by construction of the Visconsi development in the project's 2015 horizon year. The
estimation of truflic demand at any location will need 1o consider four mujor components: baseline
traffic volumes, background growth rates, protect trip gencration ahd projest trip distribution.

VISCONSI REPQORT AND DECISION - 13




56 Oaeissue raiscd carly in the review by Mr. Tilghman and othors was that the March 12, 2013,
tratfic connts that provided the baselinc data for the Transpo stedy were unielably low as shown by
comparing them to a June 19, 2013, count done by IRD. The IRD count, mcasvred between 4 and 5
PM, enumerated a tolal of 2087 vehicles passing through the SR 305/High School Read intersection,
while the earlier Transpo count, dong between 4:15 and 5.15 PM, only registered 1870 vehicles.
Transpo and the City staftf dectined 1o regard the IRD June'count as more reliable for the reasons
shggested above: it was adjudped atypical based ob summer scasonal factors. 1 is also worth noting
that Mr, Tilghiman later comimissioned a foliowup tralfic count on September 17, 2013 — in other
words, after the summer season had ended. The vehicle total generated by this later count was less than
one percent greater than the Maieh number. o a September 20, 2013, letter s0 Ron Peliter of IRD, My
Tiighman conchuded that *“{i}he September count shows that Lthe March volume was not an aberration.”

57.  Avclated assertion that also emphasized exceptional circumstances over routine conditions was
that the 108 calculation should not be driven by the igures for the entive PM peak hour but by the
highest 15-minute segment within the peak hour. Except in congested urban areas, trafTie volumes will
gencrally fluctuate within the M pealc hour, and the relationship between highest quartiic and the
average for the entire houy is known as the “peak howr factor™ (PHF}. Where there is no deviation
beeween the quartile and the peale hour average, the PHF cquals 1.0, As the deviation increases, the
PHF becomes smaller. Being a suburbzan system subject to fary traffie surges, Bainbridge 1sland roads
typically will experience PHFs in the lower coefficient rangz.

58, Mr Tilghman argied that, being predictably recurrent, the higher feery surge 15-minule segment
of the PM peak hour should have been vsed as the basis for LOS caleutations. He produced =
waorksheet projecting an intersection LOS T at the SRR 305/1igh School Road intersection during a PM
ferry surue peak quartile, Both Scott Lee of Transpo and Janelfe Hitch from City staff defended the
traffic study's peak hour methodology as actually including the worst ferry surge | S-minute sepment
but generating a more representative overall picture. Mr Lee pointed out that the refiability of any
specilic peak guartile assessment on SR 335 will be compromised by the fact that individual movemnent
peaks will vary depending on whether a the ferry included in the quartile s arviving or departing.
While the PHT is a concepl referenced in the HCM literature, M Tilghman cited no zathosity for the
proposition that the BUM mandates its use for an LLOS caleulation under the circumstances encountered
hare.

59, While Mr. Tilghman did not dispute that the SR 305/High School Road intersection in 2G) 5 will
function at LOS 1 when the intersection as a whole is analyzed snder standard HCM procedures, hic
pointed out that individual wrning 1movements now operate al LOS T and will become even worse in
the project's hovizon year. He argued that these failing individual movements should bg viewed ay
providing the basis for evaluating the profect’s LOS impacts, The mdividual moveiments of major
concern are the novth and southhound left turns from SR 305 toHigh School Road As shown by the
Transpo LOS work sheets, the SR 305 northbound left b cusrently operates al LOS F with un 88.4
seeond delay per vehicle and will go o a deeper F ata 1341 seeond delay in 2613 when Visconsi
project trafTic 15 added © the mix, For the SR 305 southbound left tuin movement the comparablc
figures arc 94.4 seconds defuy new and 167.4 seconds in 2015 with the project. 3y comparison, the
aveall vehicle detay average for the interscction 2s a wiole was caleulated by the Transpo stdy to be
35.7 seconds now and 458 seconds in 2015 with the project, both Ngures talting comfortably wilkin
the 1.OS I range.
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60, The HCM is explicil that for signatized intersections the average contyol delay per vehicle for
the mtersection as a whole is the correcl figure Lo use in determining the level of service, The reasors
for this are casy to discern. Signal timing for each movement is adjusted (“optimized”) to areate the
best overall operational result for the entire intersection. By giving signal preference 1o those
movements that carry the lasgest trafite volumes, the average delay per vehicie can be reduced. Since
the biggest volumes are encounzered in the through-ritovements, the aptimization program will
necessarily assign them the lion's shave of green-light time, a process which concurrently reduces signai
time for {fow volume movements and forces them to wait longer. In gther wouds, at a signalized
intersection such as SR 305/ igh Schoo] Road, individual movement delays (and their resultant LOS
descriptors) are purely an artitact of the signal opdmization proceduse. These delays do not directly
rellzct project impacis,

61.  The SR 305/High School Read intersection work sheet numbers perfectly demonstrate this
process. For Lthe R 305 northbound lefl turn movenzent Transpo's optimized delay figuies show an
88 4 second wait under cwrent conditions, rising to 104.8 seconds in 2415 without the project, then
increasing further (o 134, 1seconds when project teaffic is added. An uninformed interpretation of these
figures would lead one to expect that the Viscansi projest will be contributing significant nunbers of
vehicles to the SR 3038 northbound left twp delay, resulting in the rather substantial 30-second inciease
in wait titne over the 2015 baseline condition. But is that actually true? How many vehicles headed for
the Visconsi site will be in the SR 305 noythbound left turn movement? The answer 15 zero. These
northbound vehicles are a1l anning west on High School Raad away from the project site. Does this
mean that Visconsi tiaffic has ne impact on individual intersection movement delays? Wa, It simply
means that the correwt measurs of project traffic impact is the increase in average vehicle delay for the
intersection as a whote. Individual movement delays are solely a product of the signal oplimizaiion
procedure and do not accurately deseribe project impacts,

62, Another variable i» calozlating the now vebicle tips that a proposal will generate derives from
the recognition that different kinds of businesses and facilives will typically attract di(ferent levels of
traflic. Here also national data are most often used as the basis for making thesc wolame assumpltions,
in this case the Trip Generation Manuai published by the Institute of Transportation Engineers (FIE},
which provides trip ratios elther per unit or bassd on sguare footage. Trip genevalion rates can vary
significanlly according to the type of enterprisc. Based on Visconsi's currenl plans, the PM peak huour
trip gencration rates employed by the traffic study raiged from a mgh of 24.31 trips per 1000 square
feet for the proposed bank with a drive-through window to a low of 3.57 trips per 1000 square fest for a
medicu} oftice building. As project eritics correctly pointed owt, if at a proposed 20,000 square feet of
flogr arca building 5 became a medical ¢linic rather than medical offices, the tip generation vate for the
structine would iecrease, For this and cther reasons, a proposed change of use for building $ should
require additional review. But based on current information and assumptions, the L1ip gencration vaes
used ir the waffic sludy appear reascnable.

63 Mr Tilghman also eriticized the Transpo study:on the basis that its estimalion of project traffic
volumes failed to correctly apply a pass-by trip reduction process. Some trips to i retail Jucitity will be
made by drivers who are going to b on the road anyway heading for other destinglions and who muke
a shopping stop gn voute. Consequently they will nat-contribute new vehicle trips or {he road system
as a whole. There are lwe procedures that deal with the process of adjusting the new trip Total to refleet
this reality. It our context the conventionat method waould be to deseribe vehicles alrcady on High
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Scheol Road that stop at the Visconsi retail site as pass-by trips, whike vebhicles turning off SR 305 to
High School Road 10 access the sile would be termed diverted link irips. To make a long story shon,
cue 1o the site's proximity to SR 3035 corridor and ils far greater vafic volumes, Transpo opled to
aggregate all detoured vehicle movements as pass-by trips, eliminating a separate diverted hink
adjustment altegether. But the effect of this decision was to overestimate the number o net new trips
generated by the Visconsi project, nol underzstimate them 2s Mr. Tilghman suggested.

64.  Finally, bricf mention should be made of twe remiaining elemenss af the traffic impact analysis
that were not challenged by project opponents but are nonetheless capable of skewing the outcome if
improperly dong. After the number of new project-gencraied trips are caleulated, they must be
allocated 1o the road network - cast, west, north and south, As described by the City's Development
Liagineer in @ memo summarizing the scape of world fur the Transpe study, the consultant was
commissioned to ereate a projeet trip distribution and assignment that would “distribute and assign PM
peak hour project fraftic onto the suvrounding roadway netwark based on the City's travel demand
model, tirning movenmnest counts, and local travel patterns adjacent (o the site.” The Transpo study
itse!f cited turning movement comns and “observed travel patteins within the project vicinity™ as the
basis for its wip distribution.  Since no further reference fias beenwade anywhere to a City travel
demand model, one assumes thal it only prescnily exists as & futare task on someone’s "o do™ list.

65.  Trauspe's PM pealc hour trip distribution chart for the Visconsi project shows 25% of the
vehicles distributed north of the site on SR 305, 45% west of SI2 303 on High School Road, and 15%
cach south on SR 303 and east on High School Road. The twae 15% distibutions are generally
consistent with the March 12, 2013, baseline traffic connts done for the teaffic study, and 2 higher noith
side than south side 1low on SR 305 likely reflects the aftermoon cominuter pattern, But the trip
distribution departs lrom the traffic counts iu distributing 45% of prajest baffic on High School Road
west 0f SR 305 (24% in the traffic count) and 23% north on 81 305 (41% in the count).

66. A conrsequence of distributing 43% of proiect traffic on High School Road west of SR 305 is
that the predicted fevel of services for the two Madison Avenue intevsections included in the 1affie
study ave not likely to have been understated. But since these jatersections are of mutiimal interest
under any scenario, providing a sateguard there should have been decmed a low privrity conceen. The
essential rationale, no doubt, for the 45% westward distribuGon was that traffic would shettie between
the two ncighboring shopping centers, While that may prove (o be a reasenable esswimption, it would
have Leca helpful if the Transpo report had spelled out just how it reached the 45% fipure. If it urns
out o be an overestimate, the most Likely regult wordd be higher project traffic valumes on SR 305
nortk of High Serool Road.

67, Afipal leve! of service item ol coneern is the background growth rate, Performing LOS
caleulations for the 2015 horizon year reguives not only assigning a correel amount of project traffic w
aflected intersection movements hut alse adding in background growth [rom other sources, The
Transpo study factored in a 1% anneal growth: rare above the 2012 baseline figures plus one
cevelopment project in the City's permitting pipeline, Madrona Townhotnes, Since the Madison
Avenue/Wyatt Way interscetion was & traflic study location, the City Develapmen Engineer vas asled
at the hearing why the 45-unit Grow Community currently under constructiorn {which can be seen from
the Madisan/Wyalt intetscetion) was not included as a pipeline project A satisfactory explanation was
not received, which feads one to wonder H other pyojects under construction were improperly excluded
fiom the pipeline couat. Another imponderabic is of eourse whather the [% background growth rate
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will prave 1o be an accurale assumption. Since 2008 the national ceonamy has limped along at an
anemic growth rate just above the recessionary level, and the traiTic study appears (o 2ssune an
indefinite continuance of this low rate of growth. So # a sudden spurt ef affluence is unexpectedly
experienced, the waffic study’s assumption of 2 1% growil rate could prove 1o be understated,

68, In summary, traffic level of service projections are mastiy about predicting human behavio,
always a perllous task, Added to this ave inevitable uncertzinties ahowt economic trends. Thus traffic
demand engincering can never be an exact science, and the best studies will he hedged by conservative
assumptions. The Transpo siudy for the Visconss project followed accepted industry praciices and was
performed using current modeling technology. 1ts weakest points appear to be a poteatially understated
pipeline analysis and baclkground growth rate, plus a lack of clarity as to trip distributicn methodelogy.
The City's traffic review regulations adopt nationa! standards and methodologies, which means that
they do not accord speciai weight sither to periodic traific surges generated by ferry trattic or (o off-
peak or seasonal cvents.

69 The maxiwum average vebicle delay permitted in the PM peak hour at the SR 3053/High School
Road signalived intersection under the applicable 1.OS D standard is 55 seconds. Accarding 10 the
Transpo stody, the existing average vehicle delay at the intersection is curtently 35.7 sceonds, will go to
36.6 scconds in 204 5 withoul the project, 2nd to 45,8 seconds with the Visconsi development. While
there are surely places in the traffic study where the Transpo data assumptions might be questioned, no
basis appears in the record for concluding that the comrections potentially indicated could push the
average vehicle delay cajeulation up to, or even near, Uie 53 second 1.OS D upper boundary.

70, Unlike the theoretical constructs that dominate the traffic demand analysis, questions about
rnsite access and cireulation, pedesirian safety, and impacis to offsite neighborhoods are experiential
and practical. They foetis on matters as they exist on the ground. And as nearly everyone who is
neither on the Visconsi nor City payrolls has commented, the Transpo study initialiy failed o
adequately identily and address these Lypes of issues. The City neglected o highlight these guestions in
its wradlic study scope of work, and the Tanspo enghiecrs sitting ir their offices across the waler in
Redmond had no independent knowledge of themt. So an impartant determiration to be made here is —
when in the middle of the veview process these civeulation and safery questions finally received their
due, were adeguate answers grovided? The City's Planning Commisston, before whoin these issues
were {list sertously engaged, found the answers (¢ be wanting,

71, Atthe omsel we atluded to the faet that the circulation issues confronting the Visconsi site are
created by the paltern of existing development and its atiendant constraings. SR 303 adjacent 1o the
west is a s(ate hiphway mainly oriented toward moving vehicles to and from the state ferry terminal in
the most efficient manner possible. To that end WSDIOT views unfavorably proposals 1o add new
interseetion or driveway cuts e SR 305, So it is unlikely that sither Visconsi or its existing neighbor ta
the north, ProBuild, will ever be permitted to develop & divect access west. Properties immiediately 1o
ihe east are a mixture of residential developimenis and vabuildable wetlands. Kitsap Bank, whicl:
occupies the southeast corner of what 2l some earlier point was undoubtedly 4 portion of the current
Visconsi parced, possessos LS own separate access driveway system, While the Deschamps intesests
retained a vight for cammereial use of Polly's Lane lying between Kitsep Bank apd Stonecress, they
lacked rthe furesight to create a vight-of-way with sufficient widih to both handle commercial waffic
volumes and buffer residantial develgpmem further east.
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72 Sc the gecess opportanities available 19 Viscorsd consist of abouit 300 feet of refatively
unconswrained frontage along High School Roud hetween the SR 303 inlersection and Kitsep Bank plus
a legal right of dubious practical value for commercial vse of Polly's Lane east of the banl. [n addition,
as everyone understands, ProBuild must use an easement driveway through the Viseansi site for acecss
1 it jumberyard, and the tratlic on this driveway contains a sigmficant percenlage of both farge and
simall trocks. The large trucks deliver constraction inventory in bulk to ProBuitd, and smaller trucks
are dviver by the conwaciors and Bome repair enthusiasts who purchase portions of this inventory and
cart it away. Since Vieconsi's initial “Main Street” site plan concept envigioned customers steoljing
across the ProBuild aceess driveway fronr one shop to another, concerns inevitably arose about
potentiai conflicts between pedestiians and trucks,

73 Visconsi proposes 10 outlet the ProBuild access Turther east or High School Road and
reconfigure ftinto a gentle arc. This relocation wilk have circulation benefits that appear not to have
been widely appreciated. As exic further east would allow starage lanes for hoth right and lefi turn
movements from High School Road to SR 305 to become longer, and the curent offset between the
ProBuiid and Ace Hardware driveways on either side of High School Road cun be eliminated. While
some project opponents have argued that eliminating the driveway offact will result in turting
movemenis becoming more dungerous, such contention finds no stppeit in the accepted enginessing
Jore. Directly opposing streets and driveways are universally regarded as creating inteyseclion
operalions that ave safer unc morc efficient than offsets. Finally, the refocated aceess road will be
curved west into High School Road so that 4 or more-axle trucks shoutd be abic 1o make a right-tarn
exil without having Lo cross ever into the oncoming easthound lane of traffic (as (hey aften do pow). In
short, the revised geomelry of the access roud connection to High School Road should represent &
substantial upgrade in muneuverability over the existing situation.

74.  Whether or not the Transpo study should have anticipated potential truck and pedestrian
conflicts along the spine roed, it is beyond dispute thal cwrent ProBantd vehicle voiumes nte not
substantial, The traffic counts performed on November 4™ and 5%, 2013, both generated totals of less
than 700 vehicles per day. The greatest numbers were bunched in the niid-day span between 9 AM and
4 PM, with lower volumes in the PM peak hovy. The percentage of vucks in the mix exceeded 50% for
both days. A total of 12 double unit truck trips were counted, with )0 occurring on Monday, Navember
4", Dureing the eight hours experiencing the heavicst volumes, tie average count was 73 vehicles per
hour, or an average of one vehicle trjp every SO seconds.

75, Project opponensis suggested that ProBuild traffic volumes are fkely to be lower when they
were counted ia Noverber than they will be in the late spring and summer construclion season, which
seetns 4 reasonable observation. The wafTic count daia also supgests thal Monday is probably a busier
than average irventory delivery day. A {urther basic question would be whether ProBuild traffic can hie
expected to increase significantly in the {uture, and whelher sach increase woild areate mure serious
cenilticts for Visconsi pedestrians, ‘The carly signals appear (o he that ProBuild is not unhapgy about
the prospect of the Visconsi project coming on Jine next door. It no doubt expects a poreentags of
Viscopsi eustomess ta drift iato its yard and spend money. 11 5o, an cventual expansion of ProBuild’s
general hardware ofierings could result,  Major lumber purchases are typically neither very clastic as
to demand nor de they constitute pass-by phenoinena, especially in this location sinee Proliuild las no
nearby lumberyard computition. Butliand lools and paintbrushes are a diffesent matter. For ous
purpases en expansion of the FroBuild hardwarc business would most likely yesult in an increase in
simaller velsicle traffic into the jumberyard, willi much of it consisting of spillover nps from the
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Viscansitite. That would mean inoyeased traffic volumes at the north end of the spire road butnot
neccssarily move lurge truck conflict issues for onsite pedestrians.

76.  Perhaps the most comprehensive description of the circulation and conflict issues mheripg in
the Visconsi site plan is contained in Ross Tilghman's November 12, 2013, letter to the Planning
Commission, In his letter Mr. Tilghiman identifies iocation and spacing problems within (he crosswalk
system proposcd for the ProBuild spine road, spats where protectve buffering for pedesirians should
be added, and faws in entering driveway configurations, including driveway offsets that exacerbate
vehicle and pedestrian conflicts. He also made a case for placing a pedestrian crosswallc across High
School Rozd somewhere within the 1200-foot gap between SR 305 and Ferncliff Avenue, observing
that the “Winslow Master Pian cpvisions a pedestrian crossing network with minimuin spacing of 330
feat on streets more than 2,500 average daily vehicles.”

77.  In general, Visconsi's architect, Charlie Wenziau, was receptive to altering the site plan proposal
to respond to the various criticisms directed at It concerning the function of the spine road. Exhibit 42
presenied ta the Junuary, 2014, public hearing represented his most recent site plan itevation.
Compnaring it to earlier versions onc observes that a divider has been added on the nosth side of the
spine road to separate through-vehicle traffic to ProBuild from the building 5, 6 and 7 cluster. The
divider not only insulates pedestrians from the taffic flow but for the northern crosswalks creates 4
refuge island midway. Adding the divider raeant eliminating a western tier of angle parking spaces.
The Jatest siic plan further atiempts to remedy conflicts in the vicinity of the driveway adjacent to the
narth side of the Kitsap Bank property by consolidating the crosswalks gartier depicted at the twa gas!
side sorners of the building 2 pharmacy Into a single crossing at the pharmacy midpuoint. This would
allow pedestrians to effect a protected crossing of the spine yoad from: building 7 in two short, less
confiicted operations, first south to the Kitsap Bank side of the driveway, then west scross the acoess
spine road ta the pharmacy.

78.  Qverall, the sile plan revision succeeds in improving safety for pedestrians taversing the spine
road and creates a more sheltered, pedestrian-friendly environment for the eastem cluster of buitdings.
West of the spine rond buildings 4 and 5 will fose a slight amount of roadside plaza space and adjacont
angle purking. For buildings 2, 3 and 4 most patking is now proposed further west next to SR 3035.
Relocating parking to the west will reselt im some loss of “Main Street” ambience for the western
cluster of buildings. Consolidating the crosswalks serving the pharmacy will reduce conflicts at the
driveway Jocated south of building 7. The cunent site plan ratzing o slight offset between this driveway
and the one between buildings 2 and 3 across the spine road, but canfliets should be mivimized by
limiting the latter to one-way movements in {west) toward the pharmacy drive-through window.

79, Regarding the revised spine road layout, the biggest probleims now appear o exist at its
narthern end near crasswalk A as shown on the exhibit 412 plan. As presently conceived, this proposed
crosswalk cuts through the divider (o fink the northwest corter ol slding 5 with the northeast corner
ol building 4 to its west. Amang the unresolved issues remaining in this arca are the following: the
twao-way driveways plannad both east and west of the spine road arc significanily offset, creating
movement confiicts; the nerihern bulb end of the divider prevents vehicles exiting the augle parking
next to buildings 5, 6 and 7 from zastly maiking a U-tuen (o depart the site via the spine roud,
encourgging them instead o cirele cast 1o exit via Polly's Lane, and on busy days targe wucks
delivering inventory to ProBuild will oceasicnilly be forced Lo gueue south of cragswalle A next to the
divider, creating visibility prebiems for hoth pedestrians and other vehictes entering the spine road
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from the sides.

80, The lagical sofution heve would seem to b to eliminate crosswalle A and shorten the divider so
that it does not extend further north than the northeast corner of building 4. The need for crosswalk A
at the outer exiremnity of the retail area appears to be miniiaal; certainfy, pedestrians heading from the
medical building to the pharmacy would find crosswalk I3 to be more convenient. Reducing the
northern extension of the divider (and eliminating the bul) would increase the U-turn radius and creale
mote maneuverability overall at this ditveway intersection, as well as encouraging ProBuild overflow
defivery trucks to quene a litie fisther sowth,

81, Providing two conspicuous and well-protecied crosswaiks traversing the spine road about 300
(eet npirt seems to be a better concept than the tour crossings originally envisioned. If each crosswalk
is elevated 6 inches above giade, constructed out of material that contrasts with the roadway and
protected on both sides by speed humps or tables, the crossings and the pedestrians will become more
visible, the pedestrians themselves will have a better view of traflic, and the humps or tables (plus
appropriate signage) will moderate vehicle speeds. Finally, while early veesions of the site plan
showed a walkway from the Visconsi site to the ProBuild vard running along the sastern side of the
spine road next to lhe ain garden, later editions appear to have dropped it; this offsite pedestrian
cenneclion should be restored. In summary, even with a modest increase in ProBuild activity, the spine
access will never serve more than a handful of businesscs and is net likely to ever become a busy road.
Rather, it will be a low-volume road with s higher than normal percentage of larger vehicles. Creating
safe pedestrian facilities in dus cnviropment is not en insurmountable hurdie.

82, One of the veal challenges facing the Visconsi praject is to avoid imposing unreasonsble
commercial impacts on the Stoneeress neighborhood to the 2ast. The most serious sspect of this task
resuis from the risle that, due to acecss constraints, commereial traffic will spill over into the
neighborhood. ‘The Key variable in addressing (his issue is the function of Potly's Lane or the eastern
project boundary. Polly's Lane {5 a 30-foct two-lane privale roadway withir: a 50-foot shared access
cascment and currently provides one of two accesses to High School Road for the Stonecress
Townhomes development. One Stonecress residence fronts direct!y oilo and olbtains sole aceess from
Polly's Lane, wihile {or the 16 homes on narrow Daytily Tase it provides the only vehicle exit route
from the neighborhood. Lots within Stonecress wre smal’, and the three residences closest o Polly's
Lane are only set hack about 25 feer from the pavenient edge. At present no propesties oulside of
Stonecress actively utilize Polly's Lane or the other roads within the development for aceess.

83. So even though Polly's Lane was originally created out of property owned by the Deschamps
interests, who have vciained its legal ownership as welf as a right to use it for commercial purposes,
unlimited employment of Polly’s Laie for access to and front a new retail shopping center could
mpese arude and perhaps devastating intrusion into the lives of many Stonecress residents. And
Visconsi itself agrces that this possibility is an outeome ta be avoided. The question is, given site
aceesy constraints, can coimercial trallic impacls 1o Swnecress be held w an zceeptable level?

¥4, Visconsi's stance going into the public hearing was 1o preserve Molly's Lane as & back dour to
the commercial site bui 1o exclude delivery vehicles by bmpasing lease restrictions on site tepants,
provide screening Lo Stonceiess where possible, and bianket the neighborhood with signs discouraging
regail customer vse. The biggest concern regavding this stralegy eenters on the possibility that, despite
gcod inentions, congestion encountered at the main spine road entry onto High School Read wili impel
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custoniers in large murbers to seek out a back dear route further east through Stanceress.

85, Trauspo's modeling projections notwithstanding, it is clear that during ferry traffic surges
vehicles heading west on Hiph Sebool Road now aflen back up from SR 305 past the proposed new
access entry and an occasian even reach Polly's Lane. Jtis feared that if queues begin to regulacly
achieve such lengths, maore fraffic will use Polly's Lane to access the Visconsi site, and perhaps even
Stonceress Lane further east. In the woist-case scerario traific approzching from FerndilT Avenne 1o
the cast might simply develop a hubit of culting thveugh the netghborhoed via Stonecress 1.ane 1o and
from the Visconsi site. This would not only greatly cxpand the area of the neighborhood exposed to
cammercial traffic but place at risk chililrer using the playground located cluse to the northeast bend of
Stonecress {Lang.

86.  One response 1o this problem discussed at the public hearing was 1o limit Polly’s Lans ro one-
way out movements and canfigure the site exit at the Polly's Lanc/Stonecress 1.ane intersection so that
traffic from Stonecress Tane could not enter the Visconsi site. Thus Visconsi customers would be able
to exil via Polly's Lanc and turn cither left or right a1 High School Road, but they cauld not enter the
retail complex from cither Polly's or Stonecress Lanes. This would operate to prevent neighborhood
cut-through maneuvers entirely. It obviously would also inconvenicnee Stanecress residenss to the
extent that their entry inta the neighborhood would then became restricted to Stoneciess Lane. Rul
mast Stonecress residenis who commented en this potential solution at the hearing seemed to feel the
tradeoff on bafance would be advaniagecus ta the veighborhood.

87.  Restricting Polly's Lane to outbound trafiic would assign o smail amaount of further traffic o the
spine entry road volumes Using the Transpo study figures, the total PM peak hour valumes tumning
inta and out of the maiv site entry on High School Road would rise by 16 vehicles if the inbound trips
11 Poliy's Lane werc reallocated, According to the study's trip generation numbers, Transpo estimated
429 Visconsi trips would use the siie entry in the PM peak hour. Adding to this figure the 16 trips
reassigned frem Polly's Lane plus 3¢ wips 1o ProBuild would hring the total PM peak hour volume at
the spine road cotry to 475 vehicles. Should this total be a cause for conecern?

88 Comparing the Viscensi site to the Safeway shopping center west of SR 305 with its four accass
driveways to serve about 84,000 square feet of retail Boor wen, former City Couneil member Debbie
Vann suggested that the number of accesses ta Visconsi might be inadeguate. But there are two
variables thul need ta be cansidered in making this comparisen, First, a supermarket at 9.48 trips per
1000 square feot has a refatively high vehicle trip generation rate. The apnraximately 47,000 square-
fonl Safeway 15 calculated by itself to gencrate 446 PM peak hour trips. $2cond, the cfficiency of a
parking lot driveway s heavily affecied by ils relationship o the lot's parking maneuvers. When angle-
paried cars are allowed to baek into the driveway itselt, congestion is usually the consequence of
parking nraneavers rather than a funetion of driveway capacily. While the City has opted to classify the
Visconsi spine road ag o driveway for regalatory puposss, its width and a minime! amount of propased
roadside parking will enlarge is effective tlow capacity and allow it to function wmore like a streel. This
fact avgpues against comparing the Visconsi access to the Safeway driveways. The critical blockagz
problen here derives Irom queue formation along High Schoal Roud,

g9 Inthis context a Turther matter 1o be considered is the sutficiency of lanc configurations on High

School Road. Viewing the site mapping and aerial photographs, [Migh School Road immediately sast of
the SR 305 intersection hus tous lanes extencing to the existing ProBuild driveway - consisting of ¢ast
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and westocund through lanes ;lus westbouna right and lefl wrn fanes. But east of the existing
ProBuild driveway the right win fane begins to taper out. This means that any gueue extending past the
current ProBuild driveway witl contain bath through vehicles pius some wailing to make a vight turn on
SR 305 but as yet unable to aceess the dedicated vight wan lane. This is 4 queueing problem that can be
reduced. If the right turn fane is cxtended gast to the new driveway cut for the Visconsi site, vehicles
exiting the spine road will be able to make unimpeded right turns, and other vehicles already on High
School Road can more cfficiently queuc up. This may require dedication of additiona! right-of-way
from the applicant. While further remaoved fram the SR 305 intersestion, the proposed new spine road
exit still will occupy a constrained location and all veasonable efforts, particularly thosc that decrease
the likelihood that retail traftic wilt divert to Polly's Lang, need ta be pursued to maximize ts

operational efficiency.

90.  The City has adopted strang policies supporting the creation of a pedestrian-friendly
envivonment in its downtown retall arca. But it is falv 1o say thal curvently not much exists in the High
School Read area that qualifies for a triendlincss labet. There are signalized crosswalks at the SR
305/High School Road intersection that facilitate safe pedestrian crossings, but due 1o its heavy traific
volames and multiple travel lanes, a crosswalk at this intersection will never be deemed an appealing
amenity. Along High School Read over the 1200 foot stretch between SR 305 and Ferncliff Avenue
there are presently no crosswalks. Jaywalking now oceurs mid-block at the entry driveway to Ace
Hardware and McDonalds, and with Visconsi proposing a second rotail destination across the street the
templation to jaywalk could Increase. Mast project ¢ritics have argued thatl a mid-block ¢rosswalle
should be installed, and Visconsi is wiliing 10 provide one if the City supposts it. But the City's
Develapment Enpincer expressed skepticisn that pedestiian volumes in the nesr term would be
sufficient to justify a crosswalk,

9. NaoCity-adopted crosswalk siting stzndards currenily exist. As identified by the Development
Engineer, factors to be considered in determining need and safety inciude raadway geometry, speed and
vohumes, projected pedestrian use, nearby crossings, driver expectancy, lighting and crassing type.
Taking a longer ranpe view, WSDOT's 1 997 Pedestrian Facitities Guldebock includes as faciors
consideration of pedestiian/vehicle confiicts, fand use paterns and a potential need to identify an
optimal erassing location. Before a final approval is conferred, these elements would need to be
reviewed by the City in the framework of establisking an acceptable design.

92, Itis generally agreed that the section of High Schoel Read directly adjacent to tac opposing Ace
Hardware and new Visconsi driveways would not be a pood crosswalk location because of potential
conflicts between pedestrians and wining vehicies and a poor sight distance 1o the cast due to
topography. From these standpoints a crosswalk further east at the Poily's Lane intersection would be a
safer locaticn. But the concers here is whether a Tolly's Lane crossing would actually attract
pedestiians owing o the fact that there is now neither a walkway downslope 1o the northeast corner of
the Acc hardware sture parking tot sor as yet any development on the commercially zoned prapeity
lying immediately to its cast,

93, {fcreating a pedestran-Iriendly neighbarhood envirerment ig this portion of the [igh Schoot
Road district is an imnortant community goal, this oppertunity o establish a mid-block crosswalk at
Polly's Lane should be accepied. ir is evident that no better lacation for a mid-blosk cressing of High
Schoot Road exists. While it may prove troe that iitially the crosswalk will be underutilized, in the
tonger term the pow undeveioped SR property wils Jikely pet built and Ace could decide that
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providing 8 pathway from the crosswalk into its lot makes good business sense. Al some future date the
crosswalle will provide a useiul link in an cmerging netwerk of public pedestrian amenities.,

Y4, By way of context, City staff scems happy snough at the prospect that Visconsi will construct a
multi-use trail segment along the edge of the SR 305 right-of-way where it adjoins the site. In fact
construction of this trail has been imposed as & SEPA requirement “[iln order to be consistent with the
adopted codes and Comprehensive Plan policies and 1o provide non-motorized connections Lo the
proposed devefopment.” Jtwill cannect (o the cyosswalk at the High School Road intersection as well
as to the Visconsi projoct via an casterly spur between buildings 4 and 5, and at some future date this
multi-modal segment will likcly became a link in the Sound to Olympics regional trail network. But at
the moment of its constiuction this trail factlity whl bave fittle actual function, with no immediate
connections to other major trail segments either north ¢ south. $o, like the mid-block crosswalk
raversing High School Road urnder discussion above, the multi-modal trail is to be valued for its future
contribution to a non-motorized teansportation network being assembled picce by piece s opportunities

arese,

Noise.

93, The JRD SEPA appeal alleped that the Visconsi project would have unmitigated adverse noise
intpacts lo residential neighborhoods lying east of the site, principally in Stoncesess, SEPA Condition
No, 7 was imposed by the City in ovder to proteci agjacont propertics from noise from site consiruction
and |ater operational activities , as provided by BIMC Chapter 16.16. Since the City has adopted by
reference the applicable state standards, the requirement js that noise produced by the development
comply with the maximum environmental noise leveis established by WAC 173-60.040(2). Under this
Code scetion, noise generated by commercial properties way nol lawfully exceed 57 dBA when
measured at lhe boundary of adjacent residential properties during the daytime and 47 dbA when
measured between the hows of 14:00 pan. and 7:00 aun.

96.  IRDD presentcd the testimony of Di. Charles Schimid, a fellow of the Acoustical Society of
America with a Ph.D. in enginecring. Dr. Schimid did not prepare a site noise study nor specify typical
noise levels lo be expected from sourees of concern but rather generally identified several noise
generators likely associated with the Visconst project. These included traffic, JIVAC cquipment,
garbage and recycling operations, and sweet sweepers. Vhe thrust of Dr. Seimid’s lestimony was that a
computerized noise study should be pesformed before Visconsi project approval,

97. - Inresponse to Pr. Schmid, Viscons! presented the testimony of Errol Neison, BE,, an engineer
with a speciaitly in acoustics. At the time ufthe hearing Mr. Nelson had not yet visited the site, but he
presented estimates of existing noise levels deemed representative in view of the location's
characteristics. Mr. Nelsor tesufied from his experience that the baseiing pre-development nojsc levels
al the project site were likely to be about 58 dBA at the site entry on High School Read and 63 dBA
along the western site oundary with SR 2G5, In Ms. Nelson's view the bascline noise levels afong the
castern boundary of the site adjacent 1o Stonecress were likely to be 50 dBA or less, He also predicted
that these baseline Tevels would likely not be exceeded after noise generated by the compleied Viseonsi
projeet was factored in, oy al most cxeeceded by a single decibel. My, Nelson testified that with today’s
technology neise from HVAC systems and ather rocilop equipment was easity controiled

98. As agreed 1o by the paclies, after the heactnp Mr. Nelson visited the Viscons) project site and

VISCONSI REPORT AND DECISION - 23




201406180127 06/18/2014 02:34:.57 PM  Page 77 of 126

took aclual baseling nuise readings to be submitted to the record, the resuits of which were generally
consistent with his carlier lestimany and predictions. | he measuted baseline noise levels were 56 dDA
az the site eatry on High School Road, 67 dBA along the western boundary of the ProBuild site
adjacent 1o SR 305, and just above 46 dBA al the nosthern end of Polly's Lane. After considering this
additional data, Mr. Nelson concluded that noise levels at the vesidences along the eastern boundary are
cuosrently well below the 57 dDA regulaiaory maximum and should not rise appreciably afier
devclopment. e predicted that the praject should casily comply wilh City of Bainbridge Island noise
reguiations. Tn addition, as volunlary mitigation Visconst has agreed to perform followup noise
measurements during the first yeur of (vl retail eperauons to assire that acceptable levels are aclually

heing achieved.

99, Lyadfic noisc, which 1s exempt from direct reguiation by the City, is the potential impact sowce
of greatest worey to Stoneeress residenls, Stonpecress is already bounded on its western edge by a
commercial proporty, Kitsap Bank, that kas a deive-through lane near its castern Jine. I business traftic

- use of Polty's Lane can be limited, and traffic cutting through the Stonecress neighborhood avoided,

traffic noisc impacts should not noticeably exceed current levels. Restricting Polly's Lane to one-way
outbound teaific should provide the requisite mitigation for all project taftic impacts of concexn,
including traffic noise. [n addition, Visconsi has agreed to a condition excluding project commereial
truck traffic from using Polly’s Lane, and & 15 mph speed limit can be imposed as well. In
combination these measures should ¢perate acceptably to minimize tratfic noise iimpacis to Stonecress.

Light and Glare

199, I support of its centention that the Visconsi Project will have a probable significant adverse
impact as the result of light and giare, IRD presented the testimeny of Barry Andrews, a resident of the
Stonecress neighborhood. Mr. Andrews showed night-time photos of the illuminated Safeway
commercial development loeated west of SK 305 ou the south side of High School Road and expressed
concern Lhat the light and glare gencrated by the project would have similar impacts on residents living
in Stonecress.  SEPA condition 3 provides that to pratect adjacent properties from light and glare, all
exterior lighting is to be hooded and shielded, ali landscape lighting downcast, and liphting within
parking lots ne higher than 14 feet above grade. In addition, all exterivr lighling Is generally required
to comply with BIMC Chapter {5.34 (now BIMC 18.15.040),

101, Joshua Machen, the City’s Pianning Manager, testified thal compliance with this condition will

- vesult in the Visconsi Project being “nothing like” the Safeway developient as far as light and glarc arc

concerncd, ‘The Safeway development was vested and built ander the Kitsap County regiations in

" effect prior fo the 1991 incorporation of Bambridge Island. Current Rainbridge Istand lighting

regulations provide significant protection for adjacent properties. The applicable standards are feund in
BIMC 18.15.040(D), which in addition to Himiting heights and requiring shielding, probibit “lipht
trespass,” ‘This mcans that the indirect light visible al the Visconsi property line can be no more bright

o intense than a 60-watt bulb viewed at a distance of 25 fesl.

P02, Mr Anciews also expressed concern about the itmpacts from the headitghts of vehicles using

parking lots near Stonecress and exiting to Polly’s Tane. While the City code exemnpts headlights from

- regulation, Visconsi's pyopesed voluntary mitigations undertake to address this question. The valuntary

conditions zxclude instaliation of streetlights on Poily's Lage it the City appraves and requare posting a
“no ricks™ sign at the sile exit Lo Polly's Lane plus a board teinee and tandscaping buffer opposite the
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casternmast Viscons: parking lot. This buffer section adjacent to the northem end of Polly's Lane now
containg mature trees that will be retained. As for night-lime waffic on Polly's Lang itsclf, the logic of
the stiuation sugpesis that headlight impacts should not canse a major bnpact. After 6 'M the proposed
medical offices and many retail shaps will likely be closed and sny general teaffic congestion
dissipated. Relatively few customers will remain, and those that do will have no obvious incentive 1o
avoid using the main access driveway. Certainly, if the pharmacy remains open late, its customers can
be expected fo exit divectly south to High Schonl Road rather than lnop arcund Kitsap Bank to Polly's
Lane.

Aesthelics

103, Aesthetics is an eleinent of the envivonment to be analyzed during SEPA review, but the term
“aesthetics” is not defined as to its regulatory application. The IRT appeal made a genesal allegation
that the Visconsi project would have adverss acsthetic impacts, and this asscrtion was partjally refined
in the pre-hearing order to specificaily include view impacis from SR 305, High School Road and
nearby residential properties, In addition, at the public hearing IRI2 witness Ron Peltier contended thal
ithe reabn of aesthetic impacts should be extended to cover a much broader range of issues, M, Pelticr
characterized all of the following as impacts ta "assthetic and scenic values™:

1) The scalc and intensity of the Visconsi project;

2} Lass of acsthelic values from treg removal;

B Lacl of harmony between the Visconsi project and adjacent uses;
4 TFailure of the project to create a pedestrian friendly enviroument;
5) Lack of sustainability;

&) Failure 10 preserve the Istand's special chasacter; and

i Failure of the project to comg lement downtown Winslow,

104.  The brief submitted by the City Atlorney undertook Lo relute this rather open-ended ser of
allegations to some sort of workable review framework, Starting with a dictionary definition of
“aesthetics” as meaning “of or relating e artistic expression,” the briet moved on to consider the
aesthetics-related environmental checklist questions specitied at WAC 197-11-960. These guestions
target structural heights and exteriar building materials plus the alteration or obstructlon of “vicws in
the inmediate vicinity.” Bascd on these sources the City's brief argued that under SEPA “acsthetics
mvolves consideration of the negative visual impacts of the proposal” and “canniot and should nol go
beyond the visual ” By comparison, an inchusive definitional statcmein of the congepts underlying Mr
Peltier's 1ist might be that an aesthetic impact is one that adverssly affects a community's pleasurable
and healthy senze of harmony.

105, Applying its definition 10 Mr. Peltier's [ist, the City's brief rejected intensity, tree removal,
disharmonicus sprawl, pedestrian orienlation, sustainability, and faiure to preserve the [sland's sgecial
characler or complement downtown Winslaw as allegations not raising acsthetic impac! issucs under
SLPA becouse they are divorced from visual effects. Employing the City brief's standard, the Examiner
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weuld agree ta all the exclusions except for the blanket rejection of tree ramoval. Tree removal, per sc.
is not & potential aesthetic impact, But tree removal i the conlext of a valuable view might be, For
example, i somuone's arized view is of My, Rainier framed by mature contfers, a proposal invalving
removal of those viewscape trees could result in an aesthetic impact. The City's tree ordingnee 15 tot
orented toward preserving trees for vicw pratection, so it cannot be logically cited as providing
effective mitigation for the potenting view impacts of tree removal.

106.  Before proceeding further, it is perhaps important 10 emphasize the boundaries of this
discussion. Some items ot Mr. Peltiers list are factors that may be considercd apart from SEPA within
the site plan and conditional use permit review processes. The question heve 15 limited to whether they
also comprise clements of the enviconment within fhe meaning of SEPA. In general, the City's analysis
that an aesthetic impact under SEPA must have a visual componeat is persuasive. See, Cingular
Wireless, LLC v. Thurston County, 131 Wn App. 756, 770 (Wash.App. Div. 2) (2006). But the basic
principle needs to be [leshad out. A visual impact implies a viewer who will be affecied. Something
vply does not create an aesthetic impact if no one sees it Also, the degree of impact msust be assessed.
In our My, Rainier view example above, the adverse visual impact of trec-cutting miglt be quite
substantial if the viewscape al issue is observed from a dozen hames through the bay windows of thely
living rooms. O the other hand, the unpact will be far less significant i the viewscape can only be
observed from a smmall thivd-floor bathroom window on the baclside of a single residence,

107.  Turning to the visua! impacts olthe Visconsi proposal itself, its site plan depicts a relaGve:y
compact developient with substantial scicening buffers along both its western boundaly with SR 305
aed its castern boundary with adjacent residential properties. Visual impacts 1o the east are biocked by
the farcsted offsite wetiand and its buffer lucated at the sile's northeast corner plus the intervening
Kitsap Bank occupying the southeast quadyant of the development cectangle. In between, a forested
huifer will also be pravided to mask the adjacent parking lot and the castern tier of pruject buildings.
To the north Ties the ProBuild lnmberyard, and to the south across Bigh School Road are located Ace
Hardware and a McDopaid's drive-in.

108, The targer buitdings ave proposed to be clustered at the center of the site away from
neighborhood streets und will be screcned by other buildings. The most visible structure wil be the
building 1 bank located near the main SR 305/High School Read intersection. At 3300 square feel it
will also be the smallest. The farpest footpriet belongs to the building 2 pharmacy at 14,475 squate
feet, Ttwill be set baclo 200 feet from High School Road and about 150 feet from S8R 305, where it will
also be screcned by a S0-foct vegetaled buffer. The 20,000 syuare-Tool two-story building 5 medical
center will he tucked away in the site’s nirtheast quadrant, visually buffered on all sides except the
north by wees and other buildings; its only offsite visibitity wilt be from the TroBuild yard.

109, Itis porhaps possible to fault M Wenzlaw's sile plan from the perspective of ity failure (o
successfully address, certainly initially, some cireulation issues relating to potential vehicle and
pedestsian conflicts. But frem the standpoint of aveiding adverse ofisite visuai effects, his design
comes aboul a5 close to zero-imipact as it 1s pessible to gel. The only osen visual exposure 10 the
moject will be frum the Fhph School Road fronlage, and in this portion of the project the smallest
proposed structure will be placed. No other project buildings will have more than minar offsite
visthility, No views of consequence will be affzcied. IR and its suppoiters have made generalized
allegations of project aesthetic harm but have been unable to identify any unmitigated project visual
impzcts 10 substantiate their claims. M. Peltier's idealized vision of what the essence of Baintridge
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Island life embraces may be compelling but, in the SEPA context at leasl, it 1s nol compulsary. Scime
of the questions he raises will be revisited, however, in the discussion of the regulatory tole of e
Comprehensive Plan,

Leunomic Factors

110, The allegation of an “urban blight” environmental impact within the IRD S1:PA uppeal has been
a contrgversial 1opic from the beginning. Visconsi's attorney moved (o dismiss the issuve from the
appeal at the pre-hearing level, arguing it was simply a sublerfuge for fimproperly inserling economic
competition 15 a SEPA issue. 1t is well understood that the effect of economic cotngetition is not in
itself a SEPA issuce and can only grve vise to an enviromnental impact in the extreme situation where it
causes identifiable degradation to the physical environnent — hence the commaon nse of the term “'urban
biight.” In a supplement to the pre-heaving order dated Janvary 6, 2014, the Examiner ruled that as a
maiter of pleading the blight allegation quatified as an appceal issue and declined 1o speculate whetker
IRTD Jaler would be capable of producing credible evidence to support it.

111, At the public hearing many residemts commented to the effect that the [stand has no need for
more banks, medical offices oy drugstores. Many pointed out that three dragstores afready exist and
worries that a landmarl downtown independent business, Vern's Winslow Drugs, might be driven
under by the arrival of another major chain vatlet. Similar sentinents were also expressed concerning
the economic viability of small indepeadent businesses generally in the downtown retail core. A
somewhat contrarian viewpoint was offered by the City's Planning Director who opined that, due to its
proximity to the waterfront and the ferry, the downtown Winslow district altracts more of a tourist
clientele than would Viscansi further up SR 343 at High School Road,

[12. IRD's primary witizess an cconomic impacts was Hilde Chichester, who has a background in
marketing. Ms. Chichester rescarched the availability of empty retaif spaces on the Island both thiough
real extate listings and her own investigations. She coimposed a list of rewil and office spaces currently
for lease totaling approximately 70,440 square feet. The list contains one large retail and office facility
ar 34,500 square feet, plus about 33,000 square feet of empty space in the Safeway/Tlildebrand area that
includes faur upits in the Safoway Shopping Center, While her presenlation was well-organized and
intormationnl, Ms. Chichester made no atiemipt to evaluate the significance of her puntbers for the
Bainbridge cconamy overall or for its downtown conunercial district, forthrightly admitting that such
analysis was beyond her expertise.

113, Ammber of IRD witnesses commented about the sustainability of the proposal, but it is unclear
where in this report a diseussion of such a subject properly belongs. The Examiner, somewhat
arbitrarily, has opted ta include it under the economic heading based on 4 sense that it refers most
fundamentally ta the abtlily of an entzrprise to survive over the loug term, in the context of bath wise
resource use and 118 fitness W serve the peeds of the cormmumity. As Mr. Peltier has pointed om, in the
resource conservation reahim BIMC 18.15.020 suggests that “site designs of all developments and
redevelagpments are encouraged to aceommodate sofar panels, stnall wind energy generators, and 1ain
gardens/swales wheve practical,”

114, Whiie Visconsi seenms o have taken awhile to respond to {or even compreliend) the prodding
and encouragement it has reccived fiem the Island's pervasively green culture, it eventually has
1nanaged to climb on board. s project proposal sow proudly incorpaorates electric car charging
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stations, bicyele racks and rain gardens. {n addition, during the hearing Visconsi further offered to
incorporate into its design “green roofs,” high efficiency windows, recycled products and other
sustainability measures as voluntary mitigations

115, 'the ceonomic heading miight also be an appropriale plsce to ponder a few tactars that could be
mmportant to the success of the prajecl but najmally escape atrention becavse Lhey bear no direct
relationship to regulatory review standards, One factor is the posture of the developer, more
particularly, whether it appears to be a solid firmn that is going to remain involved with the development
over the long term. Some developers specialize in securing aptions on conunercial real cstate,
obtaining the neeessary development pernits, then ipping the project 1 4 new owner thal witl aclually
build and gperate (or resell) the new [acilittes. In that situation, probiems of reliatility van arise
because the smiling guy at the hearing makong all the big promises won't be sticking acound Jong
encugh o be beld accountable.

116, Visconsi does not seem to fall into this calegory, appearing to be a rensonably stable and
financially sound company with a long track record of building and operating shopping centers, Qune
surmises that it expecis to be involved aver the jong term and answerahle for ils behaviar, The
company should have e financtal strength necessary to deliver an its promises to the eommunity,
Ohio-based Visconsi is als0 in the carly stages of cxpanding into West Coast markets, The poterial
benefit w Bainbridge from this fact is that the performance of Visconsi's early projects in this part of
the world will largely define jts regional reputation. From a public relations standpoint, the company
should be motivated to avaid having an early proiect s into a conspicuons disaster that could
reverberate throughout the area. The Examing is well awarc that in the public pecception alf
developers are ofien taried with the same uncomplimentary brush. But in reality seme are better than
others —and on a challenging stte such as this one, such differences can prove critical.

V17, A second hidden beneficial factor is that the long-time Bainbridge Island property owners,
whoss option issued to Viscansi will convert to a sale oniy il the necessary City perniils are granted,
have been firm in theiv insistence that the enlive cight-acie parcel should be developed as a single
project. While this bas made review of the Viscunsi proposal into a controversial, high-profile public
evenl, 4 benelit fies in the possibility of creating an inlegrated site design that deals in some mtziligent
wary with the property's locational constraints.

[18.  Visconsi's interest in Bainbridge [sland secms to have beep Wwiggered by its relationship (o Key
Bank, which requesticd the developer to find it a new lacility site. Absent the Kellys' insistence that the
parcel under review be purchased  its entirety, Visconsi likely would have been satisficd to simply
secure for the bank a small cortier {o€ at or near the SR 305/1igh School Road intrsaetion. Pursuing
that sirategy o its bogical canclusion, the eight acres of the site over the years would have been
developed piccemeal into separate businesses on a numiber of smaller parcels, cach new site having
minimal destgn continuity with the others and no project being larpe enough by itseif o register on the
public review radar, If anyone is unsure how that sconario plays out, just take n oo at Kitsap Bank
next door and multiply by six.

Stonecregs

HO.  Ithe Visconsi retail project ends up generating direct and tangible adverse conseauences to the
surronnding communiy, the £5-unit Stonecress vesidential neighborhood tw its east would probably
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bear the brunt of these impacts, Most of these matters have bean explored above under other headings,
but it is also useful 1o revisit them collectively. While many Stonecress residents testitied at the public
hearing and submitted written comments to the record on varticular issues, Barry and Linda Andrews
on Daylity Lane within Stoneeress undertook to monitor the process as it developed and provided a
veluable overview picture. In her capacity as president of the Home Owners Association, Linda
Andrews spake at the opening night hearing, emphasizing traffic and drainage issues. She expressed
concent that “commercial center nuffic will interfere with our access, particuolaly during times when
traffic backs up on High Sehool Road and shappers take the Polly's Lane access road i preference 1o
the main cntrence to the commercial center,” positing a5 & worst-cuse seenario the emergence of
Stonceress Lanc further cast a8 an additional cut-through youte. Regarding runeff, Ms. Andrews
described the wetland overflow prolileimns thet appear (o threaten the stability of the Stonecress
starmwater pand berm.

120, Later in the hearing Bairy Andrews offered an updated summary of Stonceress concerns that to
some degres reflected the neighborhaod’s response to the discussion that had been taking place over the
pricr few days. His fist of issues included the need for effective privacy and lighting screening on
Polly's Lang, nighl-timte light pollutivp effects generally, traftic and HVAC noise levels, runofl impacts
1o the Stonecress detention pond, and the need for a pedestrian crosswalk across Tligh School Road.
Mr. Andrews supported proposed limitations designed to decrease commercial use of Polly's Lanc, at
one point stating that “making Polly's Lane onc-way would address many of these concerns.”

121, Reviewing tiese commetts, it secnis clear that restricting commercial ek traffic nsage of
Pelly's Lane and making both it and the connecting Visconsi parking ot exit one-way outbound are the
mechanisms that would offer the greatest mitigation value to Stonecress. In addition to the traffic
volumes themselves, many of the other impacts under discussion — noise and lights in particutar —
would mustly be the secondary cffects of increased vehicle use of Poliy's Lane. If the commercial
vehicle tlow can be held to an acceptable level, these secondaty effects become {ar more manageable.
Negarding noise, baseline levels have heen established and followup measurements will be required

onee the site s fully operational,

122, A bufter that relains existing maturc trees and is suginented by a solid woeden fence wilt be
installed adjacent to the Stonecress hemes north of Polly’s Lane. 1t is reasonable tu also require that
this buffering be created early in the site development process. Mo one has argued that these measures
cannot be eftective, As for Mr. Andrews's general concern abeut night-time fight pollution, BIMC
18.15.040(D) as noted above limits jight [eaving the site to an hopact equivaient to a 60-watt bully. Mr.
Andrews contended that “what's at issue is not simply whether or not street lights conform fo city
codes,” but his assertion is not entirejy correct. Regulatory mitigations are deemed legally adequate Tor
thelr intetded purposes until someone proves that they in fact are not. No such proof has been offered
here. Conmmmercial zoning on the Visconsi site has been in existence since well before Stanecress was
buil:. While Stonceress residents are surely entitled 10 & peymit review cutcome that reasonably
insulates them fiom the inevitable arrival of retail develupment next daor, they cannot expect that such
review will perpetually guaraniee them a witderness experience.

173, I permils are granted, 2 crosswalk will be requived aceoss High Scheol Road a1 Poliy's Tane as
stggested by Stonecress residents as well as numerous others, The Examiner's evaluation is that when
the main site uccess to High Scheol Road is funciioning efftcisnity and unimpaiyed by congestion, Tew
vehicles exiting the Visconsi site shiould te motivated go out of their way to use Polly's Lane. Sein
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addition 1o restrictions directy limiting the use of Polly's Lane, any decision should alse undertake 1o
reduce congestion on High School Road by optimizing vehicle movements at the main site entrance.
To that end the right-turn exit tane from the site needs both 1o be configured to accommaodate the large
trucks serving ProRuild and extended from the site west (0 the SR 305 intersection. Finaliy, as
discussed carlier, the outlet from the Woodland Villege wetland through Stonecress forms part of the
neerhy downstream conveyance system for Visconsi cunoff flows, and assuring its proper funclioning
shoutd be a Viseonsi responsibilily.

CONCLUSIONS

The Review Kramework

1. The public hearing and the resultant Hearing Examiner report cover three decisional
companents - - a SEPA threshold determination appeal and applications for a conditional use permit and
for site plan review, These procedures have been consolidated inte a single review procsss pursuant (0
BIMC 2,16.170. The review pecking order stated at BIMC 2,16.170.C places responsibibity for
conducting the consolidated review on the Hearing Examiner based primarily on having jurisdiction
over the conditional use pormit element of the process. Uhe procedures stated in BIMC 2.16.040.D also
contemplate that a consolidated review might accommmodate s prior administrative site plan review
decision by the Planning Duestor. But the parties stipulated at the pre-hearing conference as a more
efMcient provuss thart the initial site plan review decision also would he deferred to the Hearing
Lxaminer as part of the consolidated review, Thus for buth applications the Community Development
Department's rele is to make a staff recommendation to the Examiner.

Z. Prior to avriving at the public hearing stage each application in the consolidated process was
subject to its own detailed review procedures. For both applications a review and recommetdation
from the Design Review Board was required, and {or the conditional use permit applieation the
additional step of a Planning Commission review was mandated. So the CUP arrived before the
Examiner with three scparate recommendeiions — from the DRB for approval, from the Planning
Commissicn for denial and tastly from the Planning staff for approvai. While none of these
recommendations carry any formal legal weight onder City code, Visconsi has argoed that the two
project approval recormmendations are to be accorded some level of deference.

i The reasons offered by Visconsi for mandatory deference are not persuasive, First, the appeliate
cases cited are inapposiie; they arise out of sitvations where a court was reviewing a decision of an
administrative agency. 1ere the agency of concern is the City of Bainbridpe Island. The Design
Review Board, Planning Commission, Planning and Community Devetopment Pepastment and
Hearing Examiner are all sub-parts of CORI, not separate agencies in therselves. For purposes of
Judicial review the final agercy action will be the [Hearing Examiner decision. Visconsi's relaed
contenton, that code interpretations made by the Planning Director are deemed conclusive by BIMC
I8.63.090, also misses the mark. The code interpretations authorized by this section are provided as a
service in response to formal public requests for prospective permilting guidance. These interpretations
also muy he appeaied 10 the Hearing Examiner, who is authorized 1o overturn them. Nothing in this
section sugpests that 1outine staf{ repoit analyses or hearing testimony containing code ntcrpretations
are cotitied o autowalie deference.

4. But cven though not mandatory, deference may at timses be appropriale based on the expertise of
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knowledgeabie persons operating within the vealm of their corapetence. This is especially true when
the standerds to he applied 1ely on value judgmeits or discretionary ¢lerments. On this hasis, some
deference is surely due the DRR evaluation and recommendation as to overall project compliance with
applicabtz Design Guideiines. This would recoagnize the expertise of the DRB members, as well the
rather discretionary nature of the review process as elahorated in the Guidelines introduction:

Pesign guidelines are not intended to be like quantitative, fixed zoning standards. They are to
be applied with an attitude of flexibitity. Fach development site and praject wiil have particatar
characteristics that may suggest that some guidefines be erphasized and others de-emphasized.

5. The Visconst brief alse argves (o a categorical preference to be accorded expert testimony over
that of neighborhood residents. The City's rules governing hearings supply no process for qualifying
individuals as experis. Thus the term “expert” cannot be assigned definitive legal conlenc in this
procecding because the qualifications of the various candidales are never meamingfully tested or
determined. All witnesses arc subject to evaluation individually based on their actval knowledge and
credibility. The outcome of such evajuation often varies with the topis, its complexity and the specific
context. For example, the traffic level of service calculations of an engineer conversant with the
Highway Capacily Manual and Synchye 8.0 software are inevimably going to catry more weight than the
observations of a lay witness familiar with neither, On the other hand, someone who lias lived in the
project vicinity and obscrved actnal traffic movement patierns for vears wilf know elements of
neighborheod history that an cut-of-town engincer who has only visited the site a fow times has no way
to accesy. There is no ane-size-fiis-all rule for evatuating administrative hearing testimony. Bach
witness presents a unique circumstance.

6. Finally, one fundamental principle of general applicability necds to be aclmowledged. The
High Scliool Road district is an area of the City that is chaltenged by less than oplimal historic
devejopiment patterns. The tewmptation therefore exists tu wy 10 make prapenents of new development
lrear Lhe entire burder of carrecting conditions, including past mislaices, ercated at various times by the
City, Kitsap County, WSDOT and carlicr deveiopers, Both the federat and stale constitutions, as
interpreted by thedr respective appeltate cowct systents, tell us that this is 8 temptatiun 1o be resisted.
New development can only be tasked with mitigating its own impacts, which may include a
proportionale share of the cost of addressing Jarger impacts to which it may contribute. A developinent
proposal cannot be denied on the basts of pre-existing problems that it did not create and indeed may
have only limited power to influence, :

The Role of the Comprehensive Plan in Perinit Review

7. lin Waghinglon state the conventione! relationship between & comprehensive plan and a zoning
code is that the plen provides a general policy matrix upor which the zoning regulations art: based.
Thus the rule of thumb for development applications is that the code is regulatory but the plan is not.
The pristine simplicity and ciarity of this arvangement has been compromised, however, by zoning
codes that undertake to give concurrent regnlatory eflect (o comprehensive and commuyity plans, This
is the situation on Bainbridge Island reparding the decisiona! eriteriy governing borh conditional uses
and sife plan review, Forissuance of & major conditional use permit BEMC 7.16.110.D¢1%{d) requires a
finding that the “conditionsl use is v accord with the compichensive plan and other applicable adopted
community plans, imcluding the nonmeotorized teansportation plan,” while BIMC 2.16 040.E(7)
specifies a deterinination that the “site plan and design is in conformance with the comprebensive plan
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and uther applicable adoepted community plans.”

3. The slate's appellate courts recenudy have undertaken to assess the actual regulatory efitet of this
type of incorporating reference. The oulcomes appear o vary with the specific circamstances. The
cownts generully agree thal such incorporating references are effeclive on soine level:

To the extent a comprehensive plen prohibils a use that the zoning code permits, the pse s
permitled. Lakeside fndus. v Thurston County, 119 Wash Apr. 886, 895, 83 £.3d 433, review
denied, 152 Wash.2d 1015, 10] P.3d 107 (2004). But where, as here, the zoning code itself
expressly reguires that a proposed use comply with a camprehensive plan, the propused use
st satisty hoth the zoning code and the comprehensive plan (citations omitled), Cingular
Wireless, LLC v Thurston County, 131 Wn.App. 756, 770 (Wash.App. Div. 2) (2006).

9, The Division 2 Court of Appeals decided both Lakeside and Ciagadar based on its interpretation
of the Thurston County comprehensive and sub-area plans and roning regulations — and in the two
cases caine to opposile conelusions regarding their regulatory effects. Sa the Cingwlar opinion goes to
great length to harmonize the two different outcomes. Based on Cingrden and a handful of earlier
appeliate opinions {and leavened with a drop of cominon sense), the following general principles
upplicable 10 defining the interplay between the Rainbridge Tsland’s zoning reputations and its
Comprchensive and Winslow Master Plans can he derived:

* A comprehensive o conmmunity plan provision shonld not be given regulatory effect if it
is primarily infended to operate in the planning context. Comprehensive plans are a
mixlure of directives fov further future planning and policy statements about specific
desirable cutcomes that can reasonably he given immediate regulatory effecl, Somse
plans separate these different types o’ expressions. In the Bainbridge plans they tend to
be msxed together. Directives for future planning should ot be assigned & present
regulatory function.

* Plan policies showuld be imterpreted within the comtext that they appear. Planning is all
about [inking elements together in a coherent patiern 1o form & karger picure. Itis
therefore nongensical and self-defeating to read plan policies (et alone particular words
and phrases) in isolation from related concepts. This is especinily truc when the purpose
of the pohivy under consideration is to elaborate or explain a barger goal.

© To have a reguiatory effect in evaluaing u development propasal a plan policy must be ‘
capable of being upplied ¢ g factual sfuation i a way that permits ohjective
discrimingtion between what is reguired and what 15 rot. Generic value statements of a
visionary charncter usually lack the specificity necessary for objective and predictable
practical applicalion,

= v hgve regulatory effect within a decision-making proceading the application of u plan
policy nrst be supported by site-specifie foctual findings. A permil application canmot

be denicd based on abstractions unrelated to any unique lacts pertaining 10 the proposal.

* A phy policy cannet be given regulatory effect if' i conflicts with, or aperaies 1o nullify,
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